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INTRODUCTORY REMARKS. 



The arrangement, of the subject which the 
author proposes to adopt in the following 
publication, may appear to some to require 
an apology. To such, he would observe, that 
law is not, like geometry, a science whose 
doctrines can be developed only in one un- 
deviating order, but that, except in so far 
as clearness is concerned, it matters little 
from what point we begin — that the ordinary 
division into the rights of persons, of things, 
and actions, rests solely on the example of 
the Institutes of Justinian, and that it has 
therefore appeared, to him at least, deserving 
a trial, in a work that does not profess to be 
a complete institute of English and Scottish 
law, to commence with marriage, which, 
along with property, may truly be said to 
form the foundation on which civil society 
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IV INTRODUCTORY REMARKS. 

is built. From marriage, the principal rela- 
tions which the law contemplates are derived. 
On it the descent of real and personal pro- 
perty depends. With it, the most important 
rights of persons and things are mediately 
or immediately connected. In a word, it 
forms the very primum mdnU of the law. 

But, even if less could be said in defence 
of the order which the author has adopted, 
there is one consideration which would cer- 
tainly render him not altogether without ex- 
cuse. For it has been well remarked by Sir 
John Herschell, in his treatise on astronomy, 
that " it is always of advantage to present 
any given body of knowledge to the mind in 
as great a variety of different lights as pos- 
sible,"* an observation which will apply to 
law as well as to every other science. Any 
new method, therefore, although possibly not 
the best, may be of advantage to the student. 

On the primary importance of marriage as 
a social institution, the author may be ex- 
cused for offering a few remarks. Law and 
morality ought ever to go hand in hand; 
and it is well, amidst the technicalities of the 
former, to bear in mind its connection with 

• Treatise on Astr. LardheilB Cyclopedia, vol. xljii. p. G* 
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INTRODUCTORY REMARKS. V 

the great and enduring principles of the 
latter. 

Plato, with sound judgment, directs his 
legislator to take his stand from mamage, 

hsQcu le^hg* 6f ^/njra x«<rjj flr^X«/."* And CicerO has 

happily designated this great institution as 
f* princtpium urbiset quasi seminarium reipub^ 
liae.f Its importance, indeed, to indiyiduals, 
and to society, needs not the authority of 
these venerable and illustrious names, but is 
manifest on the most obvious consideration. 
Without such an institution as marriage, 
there would have been no check to sensu- 
ality, no security to affection, no refinement, 
no moral elevation. The domestic affections 
would have been extinguished, and along 
with them, the purest earthly happiness. 
The influence of woman would never have 
raised society from its primitive barbarity, 
but, on the contrary, would have been a per- 
petual cause of licentiousness and disorder. 
We should have had no science, no litera- 
ture, no fine arts, no charitable institutions, 
and no heroic deeds. We have only to look 
to those countries where polygamy prevails 

* De Legibua, lib* iy, p, 125, Ed. Bepper. 
t Cic. de Off. 



VI INTRODUCTORY REMARKS. 

to be satisfied of tbe truth of th^se remarks. 
And, in ancient Rome, where marriage rested 
on a somewhat precarious foundation, the 
influence of woman in refining manners 
was proportionably lessened. Nor has Chris- 
tianity conferred a greater temporal benefit 
on society than by the indissoluble character 
which it has given to the marriage union, 
and by regarding those who are so bound 
together as " one fleshy It would be well 
for such as would have the law made less 
strict on the subject of divorce, to consider 
whether the public benefit of marriage ought, 
in any degree, to be sacrificed to a few cases 
of private inconvenience, and whether any 
system different from that which is now 
established in England would equally secure 
the general good.* Dumont's theories on 
this subject are altogether impracticable, as 
human nature is now constituted. By how 
much you render marriage a less binding con- 
tract, by so much you impair its social ad- 
vantages. It is to society what the principle 
of cohesion is to matter, and to weaken it 
must tend to the disintegration of the body 
politic. In Scotland, indeed, where divorce 

* Legislation Penale et Civile pu Bentham, tome 1, pp. 382 to 
392. 
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ra&y be so mach more eaaly obtained than in 
England, few bad effects have been produced 
by this cauae. They are seldom applied for 
but in extreme cases, and would have been 
less numeroos than tbey are but A^m tV 
prevalence of irregular marriages. But a 
counteracting influence may be easily traced 
in the high tone of moral feeling which per- 
vades that country, and which has also tended 
to lessen the evils that have resulted from 
the iacility with which marriages are con- 
tracted in that part of the kingdom. After 
all, the influence of laws on society is chiefly 
external ; but morality is the saii t^the earth. 
But whatever may be thought of the re- 
spective merits of the English and Scottish 
laws on the subject of marriage aiid divorce, 
their discrepancy has, no doubt, been pro- 
ductive of many serions evils. Whether any 
attempt, however, at assimilating them by 
a legislative enactment, such as that proposed 
in IiotA Brougham's Scottish Marriage and 
.Divorce Bill, would be attended with be- 
neficial results, is a question of a very doubt- 
ful character. Nor has the present anoma- 
lous state of things, in &ct, produced such 
general mischief as might have been ex- 
pected; and it is wonderful, indeed, taking 



i 



Tm INTRODUCTORY REMARKS. 

all circumstances into consideration, that 
there should not have been an infinitely 
greater number of cases of conflict of the 
laws on this subject. The proposed change, 
however, is likely very soon to occupy the 
attention of Parliament, where it is to be 
hoped it will meet with that deliberate con- 
dderation which the importance of the sub- 
ject demands. 

In concluding these introductory remarks, 
the author would . venture to express the 
liope that the present treatise may be found 
Serviceable, not merely to students, but to 
the^ public in general. It is at once the in^ 
terest and duty of every man to know the 
laws by which his rights are secured and to 
which he is amenable for his conduct. And, 
considering the close and still growing con- 
tjectioii of the different parts of this if^land, 
it is of importance to all, and especially to 
persons engaged in business, to have some 
knowledge of the respective systems of juris- 
prudence that are established in the sister, 
kingdoms. In presenting the leading features 
of the English and Scottish laws in a form 
accessible to all, the author would humbly 
hope that he may be doing an essential ser- 
vice to many who have now no means of 
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INTRODUCTORY REMARKS. IX 

knowing the law on any subject that may 
concern them, without being put to the ex- 
pense of professional advice. The account 
of the most important cases decided within 
recent years will be found a valuable addition 
by the student. The summary contains the 
essential points of law involved in each case ; 
but it is hoped that the student will peruse 
the reports of the cases in the books to which 
reference is made. 

Middle Temple, 
28.'^ October, 1839. 
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ENGLISH FORMS OF PLEADING. 



In the three Superior Courts of Common Law of 
England, each consisting of Five Judges, viz. The 
Qaeen'*s Bench, the Common Pleas, and the Ex- 
chequer ; all personal actions, i. e. concerning move- 
ables or personal property, are alike competent ; but 
in real or mixed actions, u e, concerning land or he- 
ritage, or damages respecting such, the Court of 
Common Pleas possesses an exdusive jurisdiction, 
excepting ejectments, and two other mixed actions, 
wherein the Queen^s Bench has cognizance. 

I. Real and Miwed Actions, 

Before the statutes 3 and 4 Will. IV . c. 27, § 36, 
real and mixed actions had branched out, as neces- 
sty occurred, into very many species, upwards of 
sixty may be enumerated, which were abolished by 
these statutes, leaving only /our for future practice, 
and these are^-Writ of Right of Dower, Dower 
unde nihil habit^ Quare impedUy and Ejectment. 
These are conmaenced by what is called an Original 
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Writ or Mandatory Letter, issuing out of the Court 
of Chancery under the Great Seal, and in the King^s 
name, directed to the Sheriff of the County where 
the injury is alleged to have been committed, to 
summon the defendant to appear in one of the Su- 
perior Courts of Common Law, within the term. 
In Ejectments, the original writ is never in fact 
sued out, though its existence is supposed. 

A Writ of Right of Dower is used in the case 
of a widow claiming the specific recovery of the re- 
mainder of her dower, part of it having been al- 
ready received by her from the tenant himself, con- 
sisting of land, situate in the same town, &c. in 
which she claims the residue. It is not much in 
practice. 

The action of Dower, unde nihil hahet^ is used 
by a widow claiming the specific recovery of her 
dower. 

The action of Quare impedit is used where 
the right of a party to a benefice is obstructed^ 
and by which he recovers the presentation ; and is 
also in practice to try a disputed title to an advow- 
son or benefice. 

The action of Ejectment is used in every other 
claim to land, where the above are not applicable. 
It proceeds on a very absurd fiction, devoid of 
sense or reason, in assuming a fictitious defendant, 
Richard Roe, and sf fictitious plaintiff, John Doe. 
John Doe is supposed to graut a lease or demise to 
the plaintiff, and Richard Roe is supposed to write 
to the real defendant or tenant in possession to ap- 
pear and defend himself, and, when in Court, a rule 
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is obtained putting the real parties in a proper con* 
dition for trial of the case.* It is truly astonishing, 
that this ridiculous and circuituous mode of pro- 
ceeding remains still in practice, the necessity for 
prolonging what once merited the epithet of a sub^ 
tile invention no longer exists. The simple action 
is certainly far preferable to this fallacy. 

2. Personal Actions. 

The most common personal actions are the fol- 
lowing: — 1. Debty where a party claims the re- 
covery of a liquidated or certain sum of money al- 
leged to be due to him ; 2. Covenant^ in which 
one claims damages for breach of covenant, that 
is, of a promise under seal ; 3. Detinue is used 
where a person claims the specific recovery of goods 
and chattels, or deeds and writings detained from 
him ; 4. Trespass^ where a party claims damages for 
a trespass committed against him by violence, either 
actual or implied ; assault and battery is an actual 
violence ; a peaceable but wrongful entry upon the 
plaintifTs land is an implied violence, though none 
has been in reality used ; 5. Trespass on the case, 
is in practice wher6 oae sues for damages for any 
wrong or cause of complaint to which the action of 

* A celebrated Scottish Jurist, apparently ignorant of this fic- 
tion, in citing an English case, terms it the case of Doe* His 
readers might be puzzled to find such a case without the name of 
the Report, which he omits. Ail cases of this nature are titled 
Doe, d, preceding the name of the real plaintiff, that is, Doe de- 
mises to the Plaintiif. 
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covenant or trespass will not apply. There are 
many different species of this action, but the two 
in common use are, Assumpsit and Trover. 1. In 
Assumpsit, damages are claimed for breach of sim- 
ple contract, that is, a promise not under seal, such 
promises may be expressed or implied ; a promise 
is implied in law, when a party is legally liable to 
perform that which he has promised to do. S. In 
Trover, which is another fiction, a party in form 
claims damages in trying a disputed property in 
goods and chattels, gratuitously alleging that the 
defendant found the goods, which he has con- 
verted to his own use. Trover has superseded De- 
tinue. 6. Replevin arises when a person^s goods 
have been distrained or poinded ; he complains to 
the Sheriff and gets the goods replevied, i. e, re- 
delivered to him upon giving security to prosecute 
an action against the distrainer, in order to try the 
lawfulness of the distress, and if legally done, to 
return the goods. The action so prosecuted is 
called an action of Replevin, and is commenced in 
the County Court, whence, by a writ, either of re- 
cordari facias loquelam^ or accedas ad cn/riam^ 
it is removed to (me of the Superior Courts. In 
form, it is an action for damages for the illegal 
taking and detaining of the goods and chattels, and 
maybe used for other kinds of illegal taking besides 
that, by way of a distress; 1 Chitty, 159, 1st Edit"* 
9t Selw. 1053. 

By the statute 9, Wil. IV* c. 89, it is enacted, 
that all personal actions in the Superior Courts shall 
be commenced by a writ of summons where the 
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defendant is not to be arrested, by capias where he 
is to be arrested, and by detainer whfn the plamtiff 
wishes to detain in custody, at his own suit, a defen- 
dant already imprisoned under another process. 

When an original writ is issued upon a real or 
mixed action, and executed on the defendant by the 
sheriff, it is returned by him, with his execution, to 
the Superior Court of Common Law, on the day 
mentioned in the writ, which is called the return day, 
and, as already said, must be within the term. If 
the defendant fails to appear, when the time is past, 
other writs, called writs of process, and returnable 
within the term, proceeding out of the Court of 
Common Law, in the name of the Chief Justice of 
that Court, and under the private seal of the Court, 
into which the original is returnable, and not out of 
Chancery, like the original, are directed against him 
to ^ifprce his appearance, either by seizure, at- 
tachment, or distress of his property, according to 
circumstances. These, and all other writs proceed- 
ing from the Court of Common Law, preceding the 
suit, are called judicial writs^ to distinguish them 
from the original one obtained from the Chancery ; 
Bract. 418, b. 8 ; Bl. Com. 282 ; Booth, 4—28. 

In a personal action, the writ of summons or 
eapiaa cites the defendant to appear in court within 
eight days after its service or execution. The de- 
fendant failing to appear in court upon the summons, 
the plaintiff may, in some cases, enter an appearance 
for him, or he is allowed, according to the nature of 
the case, to enforce his appearance by other or 
secondary writs, under which the defendant's goods 
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and chattels may be distrained, or he maybe made an 
outlaw ; and if the defendant fails to appear upon a 
capias^ similar writs may proceed against him to 
subject him to outlawry. 

As the case may be, one or other of these writs 
compels the defendants appearance in court, when 
the parties commence pleading on the part of the 
plaintiff, by giving into the office of court, or to the 
defendant'^s attorney, a paper entitled declaration^ 
stating his cause of action, which is drawn up either 
by a barrister or the plaintifTs attorney, or by per- 
sons of skill, who have not been admitted to the 
degree of barrister, but are exclusively employed in 
that practice by the attomies, and called special 
pleaders. 

The terms, declaration and count, are now used as 
synonymous, though formerly the first applied to per- 
sonal actions, and the seconS to real. Th^ plaintiff 
being said to declare, or deliver his declaration, that 
it may be answered by the defendant, which he 
does either by demurrer or plea. By demurrer 
where the defendant conceives the declaration, ew 
facie^ either in form or substance, inconsistent with 
the rules of law and pleading, and thus tenders what 
is called an isstie in law^ which the plaintiff has no 
alternative than to accept, which is done hy joinder 
in demurrer^ and the point of law arising on the de- 
murrer is at once submitted to the decision of the 
court, by plea, where he thinks the declaration not 
subject to ctemwrrer, and answers it by matter otfact. 

The general division of pleas is into dilatory and 
peremptory ; that of dilatory into, 1, Pleas to the 
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jurisdiction of the Court ; S. Plefl lA suiq>ension of 
the aetion ; and, 3, Plea in abatement of the writ or 
declaration. Peremptory, Plea in bar in the action. 

The first dilatory plea objects to the action being 
discussed in the court, sms incompetent, before which 
it is brought. The second is used, though not fre* 
quently in modern practice, where the defendant 
shows some ground for not proceeding in the suit 
at the present time, and suspending the action, 
such as the plaintifF^s infancy, or a married woman 
pursuing without her husband'^s concurrence. The 
thkd states reasons for abating or quashing the ori- 
ginal writ, in a real or mixed, or the declaration in 
a personal action, such as the fact of the writ or de- 
claration being improperly drawn, without denying 
the right of action itself. If sustained, the effi^ct of 
a plea in abatement is merely to avoid the existing 
action, without infring^g the plaintifiTs right of 
bringing another in a more correct form. 

The peremptory plea, in bar of the action, states 
some ground for defeating or barring the action 
altogether, and, in general, must either deny all or 
some necessary part of the statements in the decla- 
ration, or admit the statements to be true, but elides 
them by other facts which avoid the first. In the 
first case, the defendant is said, in the language of 
pleading, to traverse the matter of the declaration, 
in the second, to confess and avoid it. The traverse 
tenders issue, i. e, trial of the facts by jury, by record, 
eertificatQ, or witnesses, and is called the tender of 
the issue in fact^ which the plaintiff may accept or 
npt as circumstances may occur, if he does accept by 

b 
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ihe Joinder in issue, the pleading is at an end, and the 
dispute is tenninated by the facts disclosed at the 
jury trial, or otherwise. But the plaintiff may object 
to the traverse, and demur to it as Insufficient in 
law, or he may plead to it by way of traverse, or by 
way of confession and avoidance. Such plea by the 
plaintiff is called the replication. The defendant 
ftgain may demur to the replication, or, by a plead- 
ing, trater^ey or confess and avoid its statements ; the 
defendant's pleading to the replication is called the 
rejoinder; and after the same manner the plaintiff 
may answer by the pleading called surrejoinder^ 
beyond the rebutter and surrebutter^ the next in 
order, the pleadings have no distinctive name, as 
they seldom extend beyond these. 

When the cause is at issue, the next step is to 
make a copy of the whole pleadings between the 
parties where an issue in law has been joined ; this 
copy or transcript is called the Demurrer-book, 
where, in fact, it is called the issue. The Demur-* 
rer-book or issue so made up is given to the defend- 
ant'^s attorney, who, if incorrect, makes application 
to the court to have it rectified. 

Such is a brief account of the modes of pleading 
in the English Common Law Courts, which it has 
been thought necessary to present in order to avoid 
obscurity in the terms used in the digest of cases 
annexed to the several principles of law. A variety 
of special circumstances may arise out of tiiese plead- 
ings, to which peculiar rules are applied, that may 
form the subject of a future number, to wUch we 
also delay our consideration of the Scottish forms 
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as to review them now would too moch extend oar 
limited space. The foBowing analjnais may be use- 
fiil:— 

ANALYSIS. 

I. Real and mixed actions, requiring original writs, 

1. Writ of right of dower. 

2. Writ of dower unde nihil habei. 

3. Quare impedit. 

4. Ejectment. 

II. Personal actions, by sununons, or capias^ or 

detainer. 

1. Debt. 

2. Coyenant. 
8. Detinue. 

4. Trespass. 

5. Trespass on the case, diyided into, inter alia^ 

1. Assumpdt. 

2. Trover. 
6« Replevin. 

In real, mixed, and personal actions, the first step 
is the 

I. Declaration or count. PI, 

II. Demurrer or plea. Def, 

Pleas divided into dilatory and peremptory. 

1. Dilatory. 
1. Jurisdiction; 2. Suspension ; 3. Abatement. 
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2. Peremptory. 
1. Plea in law divided into, 

1. Traverse. 

2. Confession and avoidance. 

III. Demurrer or Replication by traverse, or con- 

fession and avoidance, . . . PL 

IV. Do. Rejoinder, do. do. Vef. 

V. Do. Surrejoinder, do. do. PL 

VI. Do. Rebutter, do. do. Def. 

VII. Do. Surrebutter, do. do. PL 
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CHAPTER I. 



REQUISITES. 



Thc Law of England views the contract of marriage 
as combining a civil and religious union of an in- 
separable nature; in which light the Civil Court 
invariably gives effect to the spirit of the Ecclesias- 
tical, and seldom recognizes that distinction which 
several writers assume, as entirely civil. The ob- 
servance of its religious character, in its due solem- 
nization, is generally enforced by the Civil Court ; 
the various statutes regulating this solemnization are 
rigidly construed in every question that occurs in the 
Court, who cannot otherwise than insist upon all 
the religious rites being duly observed which are 
prescribed by the legislature. In this view, the 
contract of marriage cannot be said to be wholly a 
civil contract. Its religious nature is consonant to 
the welfare of civilized society, in upholding its mo- 
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ral dignity, that preservative ,of*^eVcry sodety. Its 
civil and religious character jalP^ 'so amalgamated in 
the eye of the law, as io'^render them inseparable, 
their union preservw"jEte'very source of morality, 
which is ingrscfted 'wko the rising generation. On 
this groundv. tKji law of England requires to the 
constitirfib^'^iof'the contract of marriage, Ist, The 
consent' o¥ the man and woman who are desirous of 
. llymjf together as husband and wife ; Sd, That 
'*.*:they are capable at the time, of forming a union ; 
and, lastly. That they have united themselves in 
the proper forms and solemnities required by law. 

1st, The man and woman must have attained the 
respective ages of twenty-one years complete, before 
they are capable of consenting to a legal marriage. 
If either the man, or the woman, or both,, are under 
twenty-one, the consent of their parents or guar- 
dians is required. The 4th George IV. c. 76, § 14 
provides, that the father, if living, of any party 
under twenty-one, not being a widower or widow^ 
or, if the father be dead, the guardian or guardians 
of the person of such party, or one of them, and 
in case there be no guardian, then the mother of 
such party, if unmarried, and if there be no mother 
immarried, then the guardian, or one of the guar- 
dians of the person appointed by the Court of 
Chancery, has authority to give consent to the mar- 
riage of such party ; and such consent is required, 
unless there be no person authorized to give it. 
In case of the father, guardian, or mother, being 
non compos mentis^ or beyond sea, or unreasonably, 
or from undue motives, refusing or withholding con- 
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sent, any person desirous of marrying, naay petition 
the Lord Chancellor, Master of the Rolls, or Vice- 
Chancellor, and, in case the marriage proposed shall, 
on examination, appear to be proper, the Lord 
Chancellor, &c., may judicially declare the same to 
be so, and such declaration shall be equivalent to 
consent of the father, &c.^ Under this statute, 
and 6 & 7 William IV. c. 85, a false statement as 
to consent of parents, &c., subjects the fraudulent 
party to the penalties of perjury, and to a for- 
feiture of all estate and interest in any properties 
accming by the marriage, but leaves the marriage 
itself valid. 

^d. That they are capable of forming a union. 
In general, all persons are able to enter into a mar- 
riage if there be no natural or legal disability to 
prevent them. A natural disability is any particu- 
lar corporal infirmity inflicted by nature upon either 
of the parties, such as a defect in the organs of pro- 
creation, or any permanent and loathsome disease on 
either side, will render the contract void. But tem- 
porary disability from disease will not void the mar- 
riage. It must be lasting and incurable. Unsound 
in mind, in legal phraseology, (non compos mentis) 
such as idiots and lunatics, are incapable of consent- 
ing to any contract, and are properly excluded from 
the' marriage-contract. The statute, 15 Geo. IL c. 
SO, provides, that the marriage of lunatics, and 
persons under phrensies, (if found lunatics under a 
commission, or committed to the care of trustees 

' Smith «. Huson, 1 PhUl. Rep. 287 ; SuUivan v. Sullivan, 2 
Hagg. Rep. 241 ; Homer v. LiUiard, 1 Hagg. Rep. 337, 360. 
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by any Act of Parliament,) before they are de- 
clared of gonnd mind by the Lord Chancellor, 
or the majority of such trustees, shall be totally 
void. 

The first legal disability is where either of the 
parties have been previously married, and the hus- 
band or wife then alive; in which case, besides the 
gtiilty party incurring the penalty of felony, (i. e. 
punishment with loss of property,) the second mar- 
riage is, without any declaratory sentence, (ipso 
facto) at common law null and void, even although 
there may have been the strongest grounds for be- 
lieving that the first wife or husband was dead, and 
the children of the second marriage are illegitimate.^ 

The second — Near consanguinity, or relationship 
in blood, is a legal impediment to marriage, by sta- 
tute 82 Henry VIII. cap. 88, it is declared, that 
all persons may lawfully marry but such as are pro- 
hibited by Qod^s law, and that nothing, God^s law 
except, shall impeach any marriage but within the 
Levitical degrees, the farthest of which is that 
between uncle and niece. The prohibited degrees 
are all which are under the fourth degree of the 
Roman Law, except in the ascending and descend- 
ing line. It is very improbable, by the course of 
nature, that any one should ever marry his issue in 
the fourth degree ; between collaterals, all who are 
in the fourth degree are permitted to marry ; first 
cousins are in the fourth degree, and therefore may 
marry, a nephew and great-aunt, or niece and great- 

« 1 vol. Bl. 436 ; Bro. Ab. tit. Bastardy, pi. 8, 
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uncle, are also in the fourth degree, and may inter- 
marry, and a man cannot marry his grandmother 
though he may marry her sister.' The same 
degrees by affinity or relationship by marriage are 
prohibited ; a husband is related by affinity to all 
the relations in blood or consanguinei of his wife, 
and the wife is related by affinity to all the relations 
in blood of her husband. Therefore, a man, after 
his wiPe^s death, cannot marry her sister, aunt^ or 
niece. But the blood-relations of the husband are 
not in the least related to the blood-relations of the 
wife. So two brothers may marry two sisters, or 
father and son a mother and daughter. If a brother 
and sister marry two persons not related, and the 
brother and sister die, the widow and widower may 
intermarry.* The son of a father by another 
wife, and daughter of a mother by another hus- 
band, cousins-german, &c., may marry with each 
other ; a man may not marry his brother^s wife, or 
his sister'^s daughter, and a sister^s bastard daughter 
is said to be within the Levitical law of affinity. 

There are persons within the reason of the pro- 
hibition of marriage, though not mentioned, and are 
prohibited, as the father from marrying his daughter, 
&c.* The statute 5 and 6 Will. IV. c. 64, declares 
all marriages thereafter celebrated between persons 
within the prohibited degrees of consanguinity or 
affinity absolutely void to all intents and purposes. 

The Third — Want of age is another legal disa- 
bility. If a boy under fourteen, or a girl under 

3 Gibs. Cod. 413. * 1 Inst. 235. « Vaugh, 321. 
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twelve years of age, marries, this marriage is only 
inchoate and imperfect ; and when either of them 
comes to the age of consent, {i. e, fourteen or twelve) 
they may disagree, and declare the marriage void, 
without any divorce or sentence in the spiritual court. 
The common lawpays a greaterregard to theconstitu- 
tion than the age of the parties : For if they are ha- 
biles ad matrimonium (i. e. able to generate), it is 
a good marriage whatever their age may be ; and in 
the law of England it is so far a marriage that if, 
at the age of consent, they agree to continue toge- 
ther, they need not be married again. If the hus- 
band be of the years of discretion, i, e, fourteen, and 
the wife under twelve, when she is that age com- 
plete, he may disagree as well as she may ; for in 
contracts the obligation must be mutual ; both must 
be bound or neither ; and so it is vice versa^ when 
the wife is of years of discretion and the husband 
under.^ The principle that in contracts the obliga- 
tion must be mutual, both must be bound or neither, 
is subject to modification ; for there are various con- 
tracts between a person of full age and a minor (i. e, 
under twenty-one), in which the former is bound 
and the latter is not. The authorities seem decisive 
that it is true with regard to the contract of mar- 
riage referred to the ages of fourteen and twelve ; 
but it has also long been clearly settled tliat it is not 
true with regard to contracts of marriage referred to 
the minority under twenty-one. For where there 
are mutual promises to marry between two persons, 

6 60 Liu. 79. 
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one of the age of twenty-one, and the other under 
that age, the first is bound by the contract, and on 
the side of the minor it is voidable ; or for a breach of 
the promise on the part of the person of iuU age, the 
minor may maintain an action and recover damages ; 
but no action can be maintained for a similar breach 
of the contract on the side of the minor ; Stras. 937, 
Fitzgibb. 375, 276. But if they once give consent 
when at their respective ages of fourteen and twelve, 
they cannot afterwards disacree, and when they are 
ma^ed before there needs not a new marriage if 
they agree at that age,^ A woman cannot disagree 
within her age of twelve years, till which the mar- 
riage continues ; and before that time her disagree- 
ment is void.^ If a man marries a woman under 
that age, and afterwards she, within her age of con- 
sent, disagrees to the marriage, and at her age of 
twelve years marries another ; now the first mar- 
riage is absolutely dissolved, so that he may take 
another wife ; for although the disagreement within 
the age of consent was not sufficient, yet her taking 
another husband at the age of consent, and cohabit^ 
ing with him, affirms the disagreement, and so the 
first marriage is avoided. If afterdisagreeiiient of the 
parties at the age of consent, they agree to the mar- 
riage, and Uve together as man and wife, the mar- 
riage is good, notwithstanding the former disagree- 
ment ; but if the disagreement had been before the 
Bishop, they could not afterwards agree again to 
make it a good marriage. If either party be under 
seven years of age, contracts of marriage are abso- 

' 1 Inst 33, and 2 Inst. 182. » 1 Danv. 699. » Moor, 575, 764. 
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lutely void ; but marriages of princes made by the 
state in their behalf at any age are held good, though 
many of those contracts have been broken through.^® 

Lastly — That they have united themselves in the 
proper forms and solemnities required by law. The 
parties must not only be willing and able to con- 
tract, but actually must contract themselves in due 
form of law, to make it a good marriage. This is 
done either by words of present engagement {per 
verba de prcesenti)^ which would constitute a per- 
fect marriage, or by words of future engagement, 
per verba de futuro^ followed by cohabitation. 

The necessary forms and solemnities are described 
in the following statutes: — The 4 Geo. IV., c. 
76, declares that banns (or notice) of matrimony 
are to be published in the church, or a public chapel, 
in which banns are allowed to be published, of the 
parish or chapelry wherein each of the parties 
dwells, immediately after the second lesson of morn- 
ing service, or of evening service, if there be no 
morning service, upon three Sundays preceding the 
solemnization. That notice of the names of the 
parties, their place of abode, and the time during 
which they have dwelt there, is to be delivered to 
the minister seven days before the first publication. 
Banns are to be republished on three Sundays, if 
marriage do not take place within three months 
after publication completed. No licence of mar- 
riage (in diBpensing with banns) is to be granted to 
solemnize marriage in any church or chapel not be- 
longing to the parish or chapelry within which the 
usual place of abode of one of the parties has been 

10 Swinb. lilatrim. Cont. Waid'i L»w Of Nations. 



mi'mn^mmt^vmim'm 



OF MARRIAGE. 



for fifteen days immediately before the granting of 
the licence. Extra parochial places are to be taken 
to belong to the parish or chapelry next adjoining. 
Upon obtaining a licence from the Archbishop of 
Canterbury, (called special,) surrogate, or superin- 
tendant registrar of the district, one of the parties 
must swear that he or she believes that there is no 
impediment of kindred or aUiance, (consanguinity or 
afiinity,) or of any other lawful cause, nor any suit 
commenced in any ecclesiastical court to hinder the 
marriage, and that one of the parties has for fifteen 
days immediately preceding had his or her usual 
place of abode within the parish or chapelry; and 
where either of the parties not being a widower or 
widow is under the age of twenty-one, that the con- 
sent of the person or persons whose consent is re* 
quired has been obtained, or that there is no 
person having authority to give such consent. If a 
marriage be not had within three months after 
licence, marriage cannot be solemnized without a 
new licence or banns. The Archbishop of Canter- 
bury is authorised to grant special licences to marry 
at any convenient time or place. If any persons 
knowingly and wilfully intermarry in any other 
place than a church or such public chapel, unless by 
special licence, or knowingly and wilfully inter- 
marry, without the publication of banns or licence, 
or knowingly and wilftilly consent to the solem- 
nization of such marriage by a person not being in 
holy orders, the marriage is null and void. When 
a marriage is solemnized between parties, both or 
one of them being under age, by false oath or 



10 THE ENGLISH LAW 

fraud, the marriage is valid, but the guilty party is 
to forfeit all property accruing from the marriage. 
After the solemnization of any marriage by banns 
or licence, no proof can be required of actual dwell- 
ing or usual place of abode, nor can any evidence be 
received to prove the contrary. Marriages are to be 
solemnized in the presence of two witnesses besides 
the minister, and registered. 

The chief clauses of 6 and 7 Wil. IV. c. 85, are 
these — ^marriages may be solemnized on production 
of the registrar's certificate, under the provisions of 
the statute, in like manner as after pubUcation of 
banns. In every case of marriage intended to be 
solemnized according to the rites of the Church of 
England, unless by licence, or special licence, or 
after publication of banns, and in any case of mar- 
riage intended to be solemnized according to the 
usages of the Quakers or Jews, or according to any 
form authorized by that act, one of the parties is to 
give notice, accordmg to the form set out in the Act, 
to the superintendant registrar of the district, or 
each of the districts within which the parties have 
dwelt for seven days then next preceding, stating 
the name and surname, and the profession or con- 
dition, and the dwelling place of each, and the 
time (not less than seven days) during which each 
has dwelt therein, and the church or building in 
which the marriage is to be solemnized. 

After the expiration of seven days, if the marriage 
is to be solemnized by hcence, (that is, from the 
officer of the ecclesiastical court,) or of twenty-one 
days, if without licence, the superintendant registrar. 
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upon request, is to issue a certificate, provided do 
lawftil impediment be shown, stating the particulars 
set forth in the notice, the day on which it was 
entered, that the full period of seven days, or of 
twenty-one days, has elapsed since the entry of such 
notice, and that the issue of such certificate has not 
been forbidden by any authorized person. (This 
provision does not apply to marriages by licence, 
celebrated according to the rites of the Church of 
England.) The like consent is required to a mar- 
riage solenmized by licence as would have been re- 
quired to marriages by licence before the passing of 
the Act, that is, by 4 Geo. IV. c. 76, § 16 and 17; 
and every person, whose consent to a marriage by 
licence is required by Jaw, is authorised to forbid the 
issue of the superintendant registrar'^s certificate. 
Every superintendant registrar may grant licences 
for marriage in any building registered within any 
district under his superintendance, or in his office. 
Before any licence for marriage can be granted by a 
superintendant registrar, one of the parties must ap- 
pear personally before him, and must, in case the' 
notice of the intended marriage has not been given 
to the same superintendant registrar, deliver to him 
the certificate of the superintendant registrar or regis- 
trars to whom such notice has been given ; and such 
parties must make oath, affirmation, or declaration, 
that he or she believes that there is not any impe- 
diment of kindred or alliance, or other lawful hin- 
drance to the marriage, and that one of the parties 
has, for fifteen days immediately before the day of 
the grant of the licence, (or rather the day of the 
making of the oath, &c.) had his or her usual place 
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of abode within the district in which snch marriage 
is to be solemnized; and where either party, not 
being a widower or widow, is under twenty-one, 
that the consent of the person or persons whose con- 
sent to such marriage is required by law has been 
obtained thereto, or that there is no person having 
authority to give such consent. No marriage, after 
notice, unless by virtue of a licence by the superinten- 
dant registrar, is to be solemnized or registered until 
after the expiration of twenty-one days after entry 
of notice, and no marriage is to be solemiuxed by 
the licence of any superintendant registrar, or regis- 
tered, until after the expiration of seven days after 
the day of the entry of notice. Whenever a mar- 
riage is not had within three calendar months after 
notice entered by the superintendant registrar, the 
notice and certificate, and any licence granted there- 
upon, and all other proceedings become utterly void ; 
and no person can proceed to solemnize the marriage, 
nor can any registrar register the same until new no- 
tice, entry and certificate. The certificate of the 
superintendant or superintendants is to be delivered 
to the officiating minister, if the marriage is to be 
solemnized according to the rites of the Church of 
England ; and such certificate or licence is to be de- 
livered to the registering officer of Quakers for the 
place where the marriage is solemnized, if the same 
shall be solemnized according to their usages ; or to 
the officer of a synagogue, by whom the marriage is 
registered, if to be solemnized according to the usages 
of persons professing the Jewish religion ; and in all 
other cases it is to be delivered to the registrar pre- 
sent at the marriage. Any proprietor or trustee of 
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a separate building certified according to law as a 
place of religions worship, may apply to the snperin* 
tendant reinstrar in order that snch bnildinir may be 
registenXaolemnkbg marriages thereb ; Jd in 
snch cases he is to deliyei to the superintendant re- 
gistrar a certificate signed in duplicate by twenty 
householders that such building has been used by 
them during one year as their usual place of public 
worship, and that they are desirous that the place 
shall be registered ; eadi of which certificates is to 
be countersigned by the proprietor or trustee by 
whom the same is to be delivered, and the superin- 
tendant r^strar is to send both certificates to the 
registrar general, who is to register such building 
accordingly, and indorse on both certificates the date 
of the registry, and to keep one certificate, with the 
other records of the general register office, and to 
return the other certificate to the superintendent re- 
gistrar, who is to keep the same, with the other 
records of his office ; and the superintendant registrar 
is to enter the date of the registry of such building, 
and is to give a certificate of such registry under his 
hand, on parchment or yellum, to the proprietor or 
trustee, by whom the certificates are countersigned, 
and is to give public notice of the registry thereof 
by advertisement in some newspaper circulating 
within the county, and in the London Gazette. 
After the expiration of the twenty-one days, or 
of seven days, if the marriage is by licence (that is 
from the surrogate) it may be solemnized in the re- 
gistered building stated in the notice, between and 
by the parties described in the notice and certificate, 
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according to such form or ceremony as they may see 
fit to adopt ; every such marriage to be solemnized 
with open doors between eight and twelve in the 
forenoon, in the presence of some registrar of the dis- 
trict in which the building is situated, and of two 
witnesses. 

In some part of the ceremony, and in the pre- 
sence of the registrar and witnesses, each of the 
parties is to declare— 

I do solemnly declare that I know not of any 
lawftd impediment why I, A. B., may not be joined 
in matrimony to C. D. 

And each of the parties is to say to the other—- 

I caU upon these persons here present to witness 
that I, A. B., do take thee, G. D., to be my lawftd 
wedded wife, (or husband.) 

Provided also that there be no lawful impediment 
to the marriage of such parties. Persons who ob- 
ject to marry in any such registered building may, 
after due notice, and certificate issued, contract and 
solemnize marriage at the office of the superinteud- 
ant registrar, and in his presence, and in that of 
some registrar of the district, and of two witnesses, 
with open doors, and between the hours afcnresaid, 
making the declaration and using the form of words 
as above. After any marriage solemnized, it is not 
necessary in support of such marriage to give proof 
of the actual dwelling of either of the parties previ- 
ous to the marriage within the district for the time 
required by the Act, or of the consent of any person 
whose consent is required ; nor is evidence admiss- 
ible to prove the contrary in any suit toudiing the 
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validity of such marriage. The registrar before 
whom any marriage is solemnized according to the 
provisions of this Act, may ask of the parties to be 
married the several particulars required to be regis- 
tered touching such marriage. Every person know- 
ingly and wilfully making any false declaration, or 
signing any false notice or certificate required by 
this Act, for the purpose of procuring any marriage, 
and every person forbidding the issue of any auper- 
intendant registrar's certificate, by falsely represent- 
ing himself or herself to be a person whose consent 
to such marriage is required by law, knowing such 
representation to be &lse, is to suifer the penalties 
of perjury. If any person knowingly and wilfully 
intennarry under the proyisions of this Act, in any 
place other than the church, chapel, registered build- 
ing, — or office, or place specified in the notice and 
certificate,— or without due notice to the superintend- 
ant registrar, — or without certificate of notice duly 
issued, — or without licence, in case a licence is ne- 
cessary,— or in the absence of a registrar, when the 
presence of a registrar or superintendant registrar is 
necessary, the marriage of such persons, except in 
certain excepted cases, is null and void ; as under 
4 Geo. IV. c. 76, § %% a marriage would not be void, 
unless both parties knowingly and wilftilly concurred 
in marrying contrary to the provisions of the 4Sd 
section. If any valid marriage be had under the 
provisions of this Act, by means of any wilfully false 
notice, certificate, or declaration, made by either 
party to such marriage, as to any matters to which 
a notice, certificate, or declaration is required, the 
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Attorney-General or Solicitor-General may sue for 
a forfeiture of all estate and interest in any property 
accruing to the offending party by such marriage. 
Consent to marriage may be withdrawn upon good 
reason, but not capriciously. 

In general, a marriage celebrated according to 
the law of the country in which it takes place is a 
good and valid marriage in every other country. 
Marriages contracted by the royal family are regu- 
lated by 12 Geo. III., c. 11, which enacts that no 
descendant of the body of King George II. (other 
than the issue of princesses married into foreign 
countries) is capable of contracting matrimony 
without the previous consent of the king signified 
imder the great seal, and any marriage contracted 
without such consent is void. [A marriage, accordr 
ingly, which had in fact taken place in Rome, 
between Prince Augustus, the fifth son of George 
III., and the Lady Augusta Murray, in 1792, and 
though the ceremony was repeated in the following 
year, after the banns had been put up at St. George^s 
Church, Hanover-square, but the union not having 
been sanctioned by his Majesty in council, nor any 
notice given by his royal highness of his inten- 
tion to marry, was dissolved in 1794 by sen- 
tence of the ecclesiastical court here.] But it is 
provided by the Act, that such of the said descen- 
dants as are above the age of twenty-five, may, after 
a twelvemonth'^s notice given to the king'^s privy 
council, contract and solemnize marriage without the 
consent of the crown ; unless both houses of parlia-* 
ment shall, before the expiration of the said year, ex- 
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pressly declare their disapprobation of such intended 
marriage. All persons solemnizing, assisting, or being 
present at any such prohibited marriage, shall incur 
the penaltiesof premunire. Theterm priemunire has 
been adopted from the wordsof the writ preparatory to 
the execution thereof, and hadits original from the op- 
pressive power claimed and exercised in England by 
the Pope, and restrained by Ed ward I. and subsequent 
statutes. The one usually called the statute of pre- 
munire is 16 Richard II., c. 5, which enacts that 
whoever procures, at Rome or elsewhere, any trans- 
lations, processes, excommunications, buUes, instru- 
ments, or other things which touch the king, 
against him, his crown, and realm, and all per- 
sons mding and assisting therein, shall be put out 
of the king^s protection, their lands and goods for- 
feited to the king^'s use, and they shall be at- 
tached by their bodies to answer to the king and 
his council. 

A contract of marriage made per verba de pr<B- 
senti or per verba de futurOy with cohabitation be- 
tween persons able to contract, was, before the Act 
26 Geo. II., c. S8, (Lord Hardwicke's Act in 1758), 
deemed a valid marriage to many purposes, and the 
p£uiies might be compelled in the spiritual courts to 
celebrate it in the church (in facie ecclesia), but 
this Act declares that no suit should be commenced 
to compel a celebration of marriage on pretence of 
any contract ; this Act, which is in a great measure 
suspended by the later Acts of Geo. and Will. IV., 
was rendered indispensably necessary at the time, 
80 gross and corrupt a system then ravaging the 

B 
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peace and morals of society, the historian describes 
the immoral tendency of clandestine marriages of 
the day as prejudicial to the peace of families, and 
so often productive of misery to the parties them- 
selves, thus united, was an evil that prevailed to 
such a degree as claimed the attention of the legis- 
lature : the sons and daughters of great and opulent 
families, before they had acquired knowledge or 
experience, or attained to the years of discretion, 
were every day seduced in their affections, and in- 
veigled into matches big with infamy and ruin ; and 
these were greatly facilitated by the opportunities 
that occurred of being united instantaneously by the 
ceremony of marriage in the first transport of pas- 
sion, before the destined victim had time to cool or 
deliberate on the subject : for this pernicious pur- 
pose there was a band of profligate miscreants, the 
lefuse of the clergy, dead to every sentiment of 
virtue, abandoned to all sense of decency and deco- 
rum, for the most part prisoners for debt or delin- 
quency, and indeed the very outcasts of human 
society, who hovered about the verge of the Fleet 
prison to intercept customers, plying like porters for 
employment, and performed the ceremony of mar- 
riage without licence or question, in cellars, garrets, 
or alehouses, to the scandal of religion and the dis- 
grace of that order which they professed : the ease 
with which this ecclesiastical sanction was obtained, 
and the vicious disposition of those wretches, open 
to the practices of fraud and corruption, were pro- 
ductive of polygamy, indigence, conjugal infidelity, 
prostitution, and every curse that could embitter 
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the married state. A remarkable ease of this nature 
having &llen mider ihe cognizance of the Peers in an 
appeal from an inferior tribunal, that house ordered 
the judges to prepare a new bill for preventing such 
abuses ; and one was accordingly framed under the 
auspices of Lord Hardwicke, at that time Lord 
High Chancellor of England. 

The last statute of 7 Will. IV. and 1 Vict. c. 22, 
defines the terms of the 6 and 7 William IV., c. 85 
and 86, as to notice to the registrar or registrars, 
certificate as to the notice to be given to the super- 
intendant registrar, and the certificate thereof to be 
issued by him in terms of the former acts. The 
superintendant registrar unduly issuing licences after 
three months after entry of notice, and permitting 
marriage, declared guilty of felony. The registrar- 
general's certificate that the caveat or prohibition of 
marriage entered by any one is involous, is to be 
taken as evidence. Registrar-general may unite 
districts, and divide maions or districts. If the 
guardians neglect to form registrars-districts, the 
poor-law-commis^on may form them, and appoint 
registrars thereto. And if the guardians neglect to 
appoint registrars or superintendant registrars, the 
general registrar may appoint them. That notices 
of marriages shall be suspended in the superintend- 
ant registrar's office instead of being read at the 
meetings of guardians, and particulars of the same 
sent to the registrar. Marriages may be in licensed 
chapels though only one of the parties is resident in 
the district. The giving of notice to the superin- 
tendant-registrar, and the issue of the superintend* 
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ant-regiistrar s certificate shall be used and stand 
instead of the publication of banns to all intents and 
purposes, where no such publication shall have taken 
place, and every parson, vicar, minister, or curate 
in England, shall solemnize marriage after such 
notice and certificate as aforesaid, in like manner 
as after duei publication of banns : Provided that the 
church wherein any marriage, according to the rites 
of the Church of England, shall so be solemnized, 
shall be within the district of the superintendant 
registrar by whom such certificate as aforesaid shall 
have been issued. 

CASES IXECIDED ON THE CONSTRUCTION OF THE 

STATUTES. 

1. The most important legislative enactment 
which regulated the contract of marriage was the 
26 Geo. II. c. 83, by which the publication of 
banns and the solemnization in one of the churches 
where they had been published were required : It 
also enacted, that two witnesses, besides the minis- 
ter, should be present, and that the register should 
be signed by the minister, parties, and witnesses. 
The 26 Geo. 11. having confined the publication of 
banns to churches and chapels in which, at the time 
of the passing of the act, banns had been usually 
published, the 44 Geo. III. c. 77 and 48 Geo. 
III. c. 127, were passed to render vaUd, marriages 
in churches and chapels in which banns had not 
usually been so published. The S Geo. IV. c. 75, re> 
pealed so ma^ of the 26 Geo. II. c^ 33, as made 
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void marriages of infants by licence without con- 
sent, and declared such marriages good. The 4 
Geo. IV. c. 76, repealed so much of the 26 Geo. 
.II. c. 83, as was then in force, and made full pro- 
vision for the celebration of marriages in future ; 
the 6 Geo. I V. c. 9% makes provision for the va- 
lidity of marriages celebrated in churches and cha- 
pels in which banns have not been usually published^ 
The 11 Geo. IV. c. 18 makes the like provisions. 
The retrospective clause in S Geo. IV. c. 75, is not 
repealed by statute 4 Geo. IV. c. 76, Rose «. 
Blakemore, R. & M. 382, Abbott. 

A marriage, contrary to the marriage act, is abso- 
lutely void. Rex v. Preston, Burr. S. C. 486, W. 
Black,192. The statute 3 Geo.IV.,c.75,§2,enacts, 
that in all cases of marriage had by licence before 
the passing of that Act, without such consent as is 
required by 26 Geo. II. c. 38, § 11, and where the 
parties shall have continued to live together as hus- 
band and wife, till the death of one of them, or till 
the passing of that Act, (3 Geo. IV., c.75,) such mar- 
riage, if not otherwise invalid, shall be deemed valid 
to all intents and purposes. See. 8 provides that 
nothing in that act contained shall extend to render 
valid any marriage declared invalid by any court of 
competent jurisdiction before the passing of that Act, 
nor any marriage where either of the parties shall 
at any time afterwards, during the life of the other 
party, have lawfolly intermarried with any other 
person. A marriage which would have been void 
by the 26 Geo. II. c. 38, and had once been ren- 
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dered valid, by the 3 Geo. IV . c. 75, could not sabse- 
qnently be rendered invalid by the marriage of either 
of the parties, during the life of the other, with a third 
person. Rex v. St. John Delpike, 2 B. and Adol. 
226. The form of words prescribed by the rubric for 
the publication of banns need not be precisely fol- 
lowed, this part of the Act of Parliament being mere- 
ly directory ; Standen v. Standen, Peake, 34, Ken- 
yon. The law presumes against the commission of 
crime; and, therefore, where a woman, twelve months 
before her first husband was last heard of, married a 
second husband, and had children by him :— -Held 
on appeal that the sessions did right in presuming 
prima facie that the first husband was dead at the 
time of the second marriage, and that it was incum- 
bent on the party objecting to the second marriage 
to give some proof that the first husband was then 
alive ; Rex v. Twyning, 2 B. and A. 386. A mar- 
riage by licence not in the mane's real name, but in 
the name which he had assumed because he had de- 
serted, he being known by that name only in the 
place where he lodged and was married, and where 
he had resided sixteen weeks, was held a valid mar- 
riage; Rex V. Burton-upon-Trent, 3 M. and S, 587. 
A person whose baptismal and surname were A. 
L., was married by banns by the name of G. S., 
having been known in the parish where he rea- 
ded and was married by that name only, from 
his first coming into the parish till his marriage, 
which was about three years : — Held that the 
marriage was valid, and, therefore, the wife and 
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childreD were entitled to the husband^s settlement. 
— Rex V. Billingsliurst, 3 M. and S. ^50. Where 
a married woman, on the death of her husband 
assumed her maiden name, and after several years 
had elapsed married, by banns, to a second hus- 
band in that name, and described herself as a '^ wi- 
dow r^** — Held, that, in the absence of fraud such 
marriage was legal, and that her settlement fol- 
lowed that of her second husband. — Rex v. St. 
Faith's, Newton, 3 D. and R. 348. In the pub- 
lication of banns in 1817, a woman named Mary 
Hodgkinson, was called White, a surname entered 
by mistake in the register of her baptism, but 
which she had never gone by, or been entitled to. 
The felse name was given to the officiating clergy- 
man without any intention to mislead, nor did any 
individual having an interest in the marriage appear 
to have been deceived : — Held that the marriage 
was void. It might have been otherwise if (with- 
out any fraudulent intent) there had been only a 
partial variation of the name, or the addition or 
suppression of one Christian name, or the name 
had been one which the party had ever used, or been 
known by. — Rex v. Tibshelf, 1 B. and AdoL 190. 
To render a marriage invalid within the 4 Geo. IV., 
e. 76, § 22, which enacts that if any person shall 
knowingly and wilfully intermarry without due 
publication of banns, the marriage of such persons 
shall be null and void : " it must be contracted by 
both parties with a knowledge that no due publi- 
cation had taken place. And, therefore, when the 
intended husband procured the banns to be pub- 
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lished in a Christian and surname which the wo- 
man had never borne, but she did not know that 
&ct, until afler the 43oIemnizat:on of the marriage. 
It was held that the marriage was valid.-— Rex v. 
Wroxton, 4 B. and AdoL 641. A clergyman cele- 
brating a marriage by banns without making the 
enquiry directed by the marriage Act, is liable to 
ecclesiastical censure at least ; perhaps to other oon« 
sequences, Nicholson v. Squire, 16 Yes. Jun. ^59^ 
A prohibition was granted to a suit in the Spiritual 
Court for marrying without banns or licence, be- 
cause it was a matter of temporal jurisdiction, 
Campbell v, Aldrich, 2 Wils. 79. 

A marriage by banns published in false names is 
not void under 4 Geo. IV, c. 76, § 22, unless 
both parties were privy to such mispublication ; 
Rex V. Wroxton, 1 Nev. and M. 712, 4 B. and 
Adol. 641. 

By 5 and 6 Will. IV. c. 54, all marriages before 
the passing of the Act between persons being within 
the prohibited degrees of affinity, are not to be an* 
nulled for that cause by any sentence of the ecclesi- 
astical court, unless pronounced in a suit depending 
at the time of the passing of the Act. By § 2, 
all such marriages hereafter celebrated between per- 
sons within the prohibited degrees of consanguinity 
and affinity are to be absolutely void. 

The registry of a marriage is evidence between 
strangers of the time of the marriage ; Doc. D. 
WoUaston v, Barnes, 1 M. and Rob. 386 — Den- 
roan. 

Where upon a question as to the validity of a 
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mamage between A and C, it appears that A's 
first wife, B, was alive in a distant colony twenty- 
six days before the second marriage, the sessions or 
a jury are justified in finding the second marriage 
to be void, Rex v. Harborne, 4 Nev. and M. 341. 
2 Adol. and Ellis, 540. 1 Har. and WoU. 36. 

Neither the sessions nor a jury trying an issue as 
to the validity of such a marriage, are bound to 
presume the death of B, in favour of the innocence 
of A, in contracting a second marriage, but may 
look to the evidence in each particular case ; Id. 

Consent of Parents. — The marriage of a minor 
by licence without the consent required by 4 Geo. 
IV. c. 76, § 16, is valid; Rex v. Birmingham, 2 M. 
and R. ^0 ; 8 B. and C. 29. Where a marriage 
was solemnized by licence between a man and 
woman, the former being a minor whose father was 
living, and who did not consent to the marriage : 
— Held, that it was nevertheless valid, the statute 
being directory only; Id. Bastards were within 
the meaning of the 26 Geo. II. cap. 33, which 
reqiiired the consent of the father, guardian, or 
mother to the marriage of persons under age who 
were not married by banns ; Rex v. Hodnett, 1 
T. R. 96. Illegitimate children might, under 26 
Geo. II. cap. 33, marry by licence with the con- 
sent of their putative fathers ; Rex v. Edmonton, 
Cald. 485. All marriages, whether of legitimate 
or illegitimate children, were within the general 
provisions of the 26 Geo. II. cap. 33, which re- 
quired all marriages to be by banns or licence : — 
Held by three Judges that a marriage of an illegiti- 
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mate minor had by licence with the consent of her 
mother, was void by the 11th section; the words 
father and mother in that section meaning legiti- 
mate parents; by one Judge that it was casus 
omissus in the Act, and the marriage good; Priestly 
V. Hughes, 11 East. 1. The Court will grant a 
rule nisi for an information for a conspiracy in tak- 
ing away from his father'^s house a young man of 
fortune, under age, for the purpose of marrying him 
to one of the conspirators, though the young man is 
not heir-apparent to his father ; Rex v. Green, 3 
Dougl. 86. To constitute a living together of per- 
sons as man £ind wife under a marriage whilst 
minors without consent, &c. within the 3 Geo. IV. 
c. 75, § % so as to give the marriage legal effect 
notwithstanding the provisions of the statute, the 
parties must either cohabit till the death of one of 
them, or be separated by deed recognizing their 
character as husband and wife, or a separate main- 
tenance must be allowed to the wife as such (semble^) 
Poole V. Poole, 1 Price's, P. C. 182 ; 2 C. and J, 
66 ; 1 Tyr. 76; 1 Younge, 331. An actual sepa- 
ration, with a constant repudiation afterwards of 
the marriage by the husband, although not the pri- 
mary cause of his separating himself from her after 
a short period of cohabitation, will take the mar- 
riage out of that clause of the statute, so as to de- 
feat a claim of dower on the part of a woman so il- 
legally married ; Id. Slight circumstances tending 
to establish the presumption of an acknowledgment 
of the matrimonial obligation on the part of the man 
will not be sufficient in such a case ; Id. In Fe* 



OF MARRIAGE. 27 

bruary 1816, a marriage took place between two 
minors by licence without consent. They cohabited 
until June 1816, when, from the misconduct of the 
husband, he was obliged to leave the house where 
they had been residing. They then lived separate 
until October 1817, when the husband died. Af- 
ter the separation ia Jime 1816, he, on various oc- 
casions insisted that she was not his lawful wife, and 
gave that as a reason for not living with her again. 
There was some slight evidence of sums supplied to 
the wife, being allowed in the rent of a farm under 
the husband, but under what circumstances did not 
appear : — Held, that these persons did not live to- 
gether as man and wife till the man'^s death, so as 
to make the marriage valid within the retrospective 
effect of 8 Geo. IV. c. 75, § 2 ; Id. On the hus- 
band's death, his devisees entered on his land, and 
continued in possession till 3 Geo. IV. c. 75 passed, 
and for five years after without claim of dower by 
the wife. Senible^ Had the marriage been rendered 
valid by section 2, their possession would have been 
protected by 3 Geo. IV. c. 75, § 6 ; Id. 

Consent of Trustees. — Land was devised to tes- 
tator^s daughter in case she married with consent 
and approbation of N. H. in writing ; but in case 
she married without such consent or approbation, 
the whole after death of the survivor of her and her 
husband to go to R. She married without the pre- 
vious consent of N. H., but he approved of the 
marriage afterwards in writing : — Held, no forfei- 
ture; Burleton v. Humfrey, Amb. 256. Where 
^ trustee refused to consent or object to a marriage, 
the Court referred it to the master to consider of the 
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propriety of the marriage ; Goldsmid v. Goldsmid, 
Coop. C. C. 225. Where a legacy was given on 
condition of the legatee marrying with the consent 
in writing of the executors, and he afterwards mar- 
ried with their approbation, but they did not ex- 
press their consent in the manner required by the 
will : — Held, that the legatee was entitled to his 
legacy, and that the consent of one of the executors 
who had not acted was not necessary ; Worthing- 
ton V. Evans, 1 Sim. and Stu. 165. J. W. be- 
queathed <f 10,000 stock to trustees in trust to pay 
the dividends to his daughter whilst she remained 
single, and provided she married with the consent 
of his trustees, and he authorized them to advance 
to her husband such part of the stock (not exceed- 
ing one-third) as they thought proper; declared 
certain trusts of the remainder for the benefit of his 
daughter and her children. But if she married 
without the consent of the trustees, he declared cer- 
tain trusts of the whole ftmd for the benefit of his 
daughter and her children. She married in J. W.'s 
lifetime, and without his consent, but he was after- 
wards reconciled to the marriage : — Held, that the 
husband was entitled to one-third of the stock, and 
that the remainder was to be held upon the same 
trusts as it would have been had the daughter mar- 
ried after J. W.^s death, and with the trustees^ con- 
sent ; Wheeler v. Warner, 1 Sim. and Stu. 804, 
and see S. C. 2 Sim. and Stu. 858. Consent to 
a marriage once given shall not be withdrawn by 
adding terms that do not go to the propriety of giv- 
ing consent ; Dashwood v. Bulkley (Lord,) 10 Ves. 
Jun. 242. 
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In what Churches. — Marriages since the 26 
Geo. II. in chapels not having chapleries or districts 
annexed to them, and in which banns have not beea 
usually, although often, published, were, upon the 
construction of that statute, void ; Rex v. North- 
field, Cald. 115 ; 2 Dpugl. 659. In an action for 
crim. con. if the plaintiflTs marriage was solemnized 
in a chapel, he must give some evidence that banns 
were usually published there before the passing of 
the Marriage Act, Taunton v. Wybom, 2 Camp. 
S97 ; EUenb. But it is prima facie sufficient for 
this purpose to produce an old register of marriages 
solemnized in the chapel before the passing of the 
Marriage Act, and a regular register of banns pub- 
lished there since, and to prove that within the re- 
collection of witnesses who have attended the chapel, 
marriages have been solemnized, and banns pub- 
lished from time to time of late years ; Id. 

In Scotland.-^A marriage celebrated in Scot- 
land without banns or licence is good. £jff parte 
Hall, 1 Rose, 80. A marriage in Scotland by an 
infant who was an English subject, without consent, 
was held good by the Court of Delegates ; Comp- 
ton V. Bearcroft, Bull N. P. 113. A marriage 
celebrated in Scotland (but not between persons 
who go thither for the- purpose of evading the laws 
of England,) will entitle the woman to dower in 
England; Ilderton v. Ilderton, 2 H. Black, 145. 
And the lawAilness of such a marriage may be tried 
by a jury ; Id. A replication, therefore, to a plea 
of ne ungues accouple in a writ of dower alleging 
a marriage in Scotland may conclude to the country, 
and in such replication it is not necessary to state 
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that the marriage was had in any place in England 
hj way o{ ventie ; Id. 

In Ireland. — A marriage in Ireland, performed 
by a clergyman of the Established Church in Eng- 
land, is valid, though it was celebrated in a room of 
a private house, and without any special licence 
having been granted to the parties ; Smith v. 
Maxwell, 1 C. and P. 271 ; R. and M. 80 ; 
Best. 

Abroad. — The validity of a marriage celebrated 
in a foreign country must be determined in an Eng- 
lish court by the leaf loci where the marriage is so- 
lemnized; Lacon v. Higgins, 3 Stark, 178, D. and 
R.N.P.C. 88,— Abbot. The articles of the law of 
France which prescribe the forms essential to mar- 
riage, but which do not annul a marriage in fact for 
non-observance of such forms, are to be considered as 
merely directory. But parol evidence is admissible to 
shew that, by the law of that country, a marriage 
in fact, without observance of the requisites pre- 
scribed by such laws, is void ; Id. A marriage be- 
tween two Protestant British subjects solemnized 
by a Portuguese Cathohc priest at Madras, accord- 
ing to the rites of the Cathohc Church, followed by 
cohabitation, but without the licence of the Gover- 
nor, which it had been uniformly the custom to ob- 
tain, is a valid marriage ; Lautour v, Teesdale, 8 
Taunt. 880, 2 Marsh, 243. Evidence that British 
subjects in a foreign country being desirous of inter- 
marrying, went to a chapel for that purpose where 
a service in the language of the country was read .by 
a person habited like a priest, and interpreted into 
English by the officiating clerk ; which service the 
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parties understood to be the marriage service of the 
Church of England, and they received a certificate 
of the marriage, which was afterwards lost ; is suffi* 
cient whereon to found a presumption (nothing ap- 
pearing to the contrary) that the marriage was duly 
celebrated according to the law of that country, 
particularly after eleven years cohabitation as man 
and wife till the period of the husband^s death ; and 
such British subjects being attached at the time to 
the British army on service in such foreign country, 
and having mUitary possession of the place, it seems 
that such marriage solemnized by a priest in holy 
orders (of which this would be reasonable evidence), 
would be a good marriage by the law of England, 
as a marriage-contract per verba de prcesenti be- 
fore the marriage act, marriages beyond sea being 
excepted out of that act, and it would make no dif- 
ference if solemnized by a Roman Catholic Priest ; 
Rex V. Brampton, 10 East. 28S. 

A marriage, though procured by the overseer of a 
parish for the purpose of changing the settlement of 
one of the parties, is good ; Rex v. Tarant, 1 Bott's 
P. L. 838, a Sottas P. L. 68. Where the marriage 
of a female pauper is brought about by the fraud ^f 
parish officers, thai does not prevent her from*ac- 
quiring a settlement by the marriage in the hus- 
band's parish ; Bex v. Birmingham, 8 B. and C. 
29, 2 M. and R. 230, By 29 Cha. II. cap. 3, § 4, 
no action shall be brought whereby to charge any 
person upon any agreement made upon consideration 
of marriage, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
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thereof, shall be in writing and signed by the party 
to be charged therewith, or some other person there- 
unto by him lawfully authorised. A letter subse- 
quent to the marriage authorising the husband to 
draw for interest due on a bond which was never 
executed, could not prevail as evidence of a promise, 
which, if subsequent to the marriage, was void as 
nudum pactum ; and a previous promise not being 
shown, quaere^ if a parol engagement with a written 
recognition after the marriage by writing, would do 
within the statute of frauds ; Randall v. Morgan, 
12 Ves. jun. 67. A note given fraudulently to 
carry on a marriage treaty shall be good against the 
drawer ; Montesion v. Montesion, 1 W. Black. 863. 
The defendant gave a note to the plaintiff in con- 
sideration of the plaintiff^s marrying one of his 
daughters, which marriage was had in fact, and be- 
lieved to be valid, and intended to be so by all par- 
ties, and after the wife'^s death the defendant was 
sued on the note : — Held in an action on the note 
that a verdict for the plaintiff was right ; Wilkinson 
V, Payne, 4 T. R. 468. A marriage in fact was 
sufficient to entitle the plaintiff to recover; Id. 
A bond conditioned for the payment of money after 
thd^obligor'^s death made to a woman in contemplation 
of the obligor'^s marrying her, and intended for her 
benefit if she should survive, is not released by their 
marriage; Milboum v. Ewart, 5 T. R, 381. And if 
the marriage be pleaded in bar to an action of debt 
on the bond against the heir of the obligor, a repli- 
cation stating the purposes for which the bond was 
made will be good, for they are consistent with the 
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bond and condition ; Id, Proof of cohabitation for 
thirty years as man and wife is sufficient evidence 
of a marriage ; Rex v, Stockland, Burr. S. C. 508, 
1 W. Black. 367. Strong acknowledgments of a 
marriage for eighteen years together are sufficient to 
establish it inter vivos^ though no actual proof can 
be had, the supposed marriage being previous to 
26 Geo. II. cap. 88 ; Hervey v. Hervey, 2 W. 
Black. 877. In all civil cases, except for crim. can. 
general reputation, the acknowledgment of the par- 
ties and reception by their friends as man and wife^ 
is sufficient proof of marriage, Leader v. Barry, 1 
Esp. 353, Kenyon. But a copy of the register of 
a foreign chapel is not evidence to prove a marriage ; 
Id. Nor the registers of marriages solemnized in 
the Fleet, Doe d. Orreli?. Madox, 1 Esp. 197, Ken- 
yon. Semble^ that to prove a Jewish marriage it 
is not enough to produce witnesses who were present 
at the ceremony in the synagogue ; but the written 
contract between the parties, should be produced, 
and the execution of it proved ; Horn v. Noel, 1 
Camp. 61, Ellenb. General reputation is sufficient 
evidence of a marriage to entitle a son to inherit 
property, though the father is still living ; Doe d. 
Fleming v. Fleming, 4 Bing. 266, 12 Moore, 500. 
Semhle^ evidence of a marriage by a person present 
is sufficient, without proving expressly the reading 
of the service ; Hemmings v. Smith, 4 Dougl. 33. 
To support a defence to an action of assumpsit that 
the plaintiff was under coverture when the cause of 
action accrued, although she lived as a single woman, 
it is not enough to prove a bare declaration by her 
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that she had been married to J. S. who was still 
alive, without actual proof of the marriage or of co- 
habitation with her supposed husband, particularly if 
there appear any reason to doubt that the marriage 
was valid ; Wilson v. Mitchell, 3 Camp. 393, El- 
lenb. In an action by a woman suing as a fefne 
8ole^ her husband is an incompetent witness for the 
defendant to prove her marriage; Bentley v. Cooke, 
3 Dougl 422. 

A declaration by a clergyman, that a friend of the 
wife^s had forbid the banns the second time they 
were published, is not admissible as a fact, but as 
evidence that the clergyman had confessed that he 
had married without banns ; Standen v, Standen, 
Peake, 30, 32, Kenyon. 

A marriage may be presumed ; Wilkinson v. 
Payne, 4 T. R, 468. 

In an action against husband and wife, on the 
note of the wife made dum sola^ a witness stated 
that he knew A. B. (the wife) formerly, and had 
heard that she afterwards married E. F. (the hus- 
band), — the witness was not cross-examined : — 
Held sufficient prima facie evidence of marriage ; 
Evans v. Morgan, 2 C. and I. 453. 

On a question of settlement, the pauper having 
been removed to her maiden settlement, respondents 
called A to prove her marriage with C, in order to get 
rid of a subsequent marriage of C with the pauper : 
— Held that A was a competent witness, for C not 
having been called as a witness, she did not contra- 
dict him, and her evidence 'could not be used to cri- 
minate him ; Rex v. All-Saints, Worcester, 6 M. 
and S. 194. 
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CHAPTER II. 

SUMMARY OF DECISIONS ON PROMISES, &C. 

Matrimonial causes or iDJuries respecting the 
rights of marriage, are one branch of the ecclesiasti- 
cal jurisdiction ; though, if marriages are considered 
in the light of mere civil contracts, they do hot ad- 
mit of spiritual interference. But if the spiritual 
court calls a marriage in question after the death of 
either of the parties ; this the Courts of Common 
Law will prohibit, because the effect would be to 
bastardize and disinherit the children. 

The Courts of Common Law, by the statute 
£8th Henry VIII., c. 7, are to determine what mar- 
riages are within or without the Levitical degrees, 
and prohibit the spiritual courts, if they impeach 
any persons for marrymg within these degrees. 
Loyalty, or lawfulness of marriage, is always to be 
tried by the bishop^s certificate or inquisition taken 
before him on examination of witnesses, &c. ; Dyer 
803. 

If the right of marriage come naturally in ques- 
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tion as in dower, &c., the lawfulness of marriage is 
to be tried by the bishop'^s certificate ; but in a per- 
sonal action, where the right of marriage is not in 
question, it is triable by a jury at common law ; 1 
Leo. 41. Whether a woman is married, or she is 
the wife of such a person, is triable by a jury ; and 
in personal actions, it is right to lay the matter upon 
the fact of the marriage, to make it issueable, and 
triable by a jury, and not upon the right of the 
marriage, os in real actions and appeals ; 1 Inst. 
112, 3 Stalk. 64. If the marriage of the husband 
is in question. Marriage in right ought to be, and 
that shall be tried by certificate, 1 Leon. 5S. But 
if, on covenant to do subh a thing to another, upon 
the marriage of a man^s daughter, the party alleges 
that he did marry her, &c., this shall be tried per 
pais, (a jury) ; for the marriage is only in issue, 
and not whether he was lawfiiUy espoused ; Cro. 
Car. 102. 

Conditions against marrying generally are void 
in law ; and if a condition is annexed to a legacy, 
as where money is given to a woman on condition 
that she marries with consent of such a person, &c., 
such a condition is void by the ecclesiastical law, 
because the marriage ought to be free without coer- 
cion, though it is doubtful at common law ; 2 Nels. 
Abr. 1162 ; Paph. 58, 59 ; 2 Lill. 192. 

By marriage with a woman, the husband is en- 
titled to all her estate, real and personal ; and the 
efiects of marriage are, that the husband and wife 
are accounted one person, and he hath power over 
her person as well as estate, &c. ; 1 Inst. 857. 
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The wife doth partake of the name as of the na- 
ture and condition of the husband by the marriage ; 
for if she be a duke'^s wife, she is a duchess — if an 
earFs, a countess — ^if a knightX a lady ; and if he 
be an alien or foreigner, and made a denizen, the 
wife is so likewise ; 89 H. 6, 45, 4 H, 7, 31 Bro. 
499. 

There are several advantages by marriage, to the 
man and to the woman ; therefore, on promise of 
marriage, damages may be recovered, if either party 
refuse to marry ; but the promise must be mutual 
on both sides to sustain the action ; 1 Stalk. 24. 
And if there be reciprocal promises of marriage, as 
the woman'*s promise to the man is a good conside- 
ration to make his obligatory ; so his promise to 
her is a sufficient consideration to make her^s bind- 
ing ; and though no time of marriage be agreed on 
if the plaintiff prove tender, and offer to marry de- 
fendant, and reftisal by defendant ; or if defendant 
marry another, whereby performance of the promise 
is in law rendered impossible, action lies, and da- 
mages are recoverable ; Carthew, 467. 

These promises are not affected by the provisions 
of the marriage act, as relates to actions brought 
for their non -performance. 

If a man and woman make mutual promises of 
marriage, and the man gives the woman <£^100, 
which she accepts in satisfaction of his promise of 
marriage, it is a good discharge of the contract ; 
Mod. Cas. 156. By the statute of frauds, 29th 
Charles II. c. 3, no action shall be brought upon 
any agreement on consideration of marriage, unless 
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the agreement upon which such action shall be 
brought, or some memorandum or note thereof shall 
be in writing, and signed by the party to be charged 
therewith, or some other person thereunto by him 
lawfully authorized, &c. The words upon con- 
sideration of marriage^ essentially differ from 
mutual promises of the parties to marry each other, 
these last are held not to be within the meaning of 
the statute ; Stra. 34 ; 5 Mod. 411; Salk. S4. A 
promise of a father by letter to give money in mar- 
riage with his daughter, is a sufficient promise in 
writing within the statute 2 Vent. 361. Where a 
person promises to give his daughter wedding- 
clothes on the marriage, she shall have two suits — 
one for the wedding-day, and the other for the time 
of feasting afterwards, according to the dignity of 
the person ; Cro. Car. bS. 

ACTIONS FOR BREACH OF PROMISE. 

1. When maintainable. 

An administrator cannot have an action for a 
breach of promise of marriage to the intestate, 
where no special damage is alleged ; Chamberlain 
V. Williamson, 2 M. and S. 408. 

In an action for breach of promise of marriage, it 
appeared that the first promise was made by the de- 
fendant, in consideration that the plaintiff would go 
to bed with him, which she did ; but there was 
evidence of subsequent promises. Semhle^ that 
this was not such a turpis contractus as to prevent 
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the plaintiff from recovering ; Morton v. Fenn ; 8 
Dougl. 211. 

2, Pleadings, 

A declaration on a promise of marriage need not 
state the settlement of the fortune ; Aitchinson v. 
Baker, Peake^s Add. Cas. 124, Kenyon. 

A count, alleging a promise on the part of the 
defendant to marry the plaintiff within a reasonable 
time after request, and averring, " that the plaintiff, 
confiding in the promise, had always remained un- 
married, and was still ready and willing to marry 
the defendant, and that although a reasonable time 
for the defendant to marry him had elapsed ; yet 
that the defendant, not regarding her promise, did 
not, nor would, within such reasonable time, marry 
the plaintiff, but had hitherto wholly neglected and 
refused so to do,'' is sufficient after verdict, without 
averring that the defendant had any notice of the 
plaintiff being ready to marry her during the reason- 
able time alleged, or averring any request made to 
the defendant to marry the plaintiff, or any aver- 
ment of a special refusal to marry him ; Seymour v, 
Gartside, 2 D. and R. 55. 

3. Evidence. 

A general promise to marry is a promise to marry 
on request ; and, therefore, evidence of a promise to 
marry after a future uncertain event will not support 
a declaration stating a general promise. Atchinson 
V. Baker, Peake's Add. Cas. 103, Kenyon. 



40 THE ENGLISH LAW 

To support an action for a breach of promise of 
marriage, if the defendant has not married another, 
there must be evidence of an offer to marry on the 
part of the plaintiff, and a refusal by the defendant ; 
but if the plaintiff^s father go to the defendant and 
ask him if he means to fulfil his engagements to his 
daughter, and he reply " certainly not,^^ proof of 
this will be sufficient. Gough v. Farr, 2 C. & P. 
631. Bosanquet, Serjt., S.C, not S.P., 1 Y, & J. 

477. 

In an action by a lady for a breach of promise of 
marriage, it is unnecessary, for the purpose of making 
out the mutual promises which are necessary to sup- 
port the action, that the plaintiff by words consented 
to accept the defendant ; but the jury may infer such 
consent from the circumstances of her making no 
objection at the time of the offer, and her afterwards 
receiving visits from the defendant in the capacity 
of a suitor. Daniel v, Bowles, 2 C. & P. .553. 
Best. 

A, states to the &ther of the plaintiff that he has 
pledged himself to marry his daughter in six months, 
or in a month after Christmas ; although this varies 
from the promises laid in the special counts, it is 
evidence from which the jury may infer a promise to 
marry generally. Potter v. Deboos, 1 Stark. 8^. 
Ellenborough. 

In an action for a breach of promise of marriage, 
the promises declared on were, first, to marry on 
request ; secondly, the like, assigning for breach that 
the defendant had married another ; thirdly, to 
marry within a reasonable time; and, lastly, to 
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marry generally. The proof was, that the defend- 
ant had said that he would marry the plaintiff in 
July: — Held, that notwithstanding this variance, 
the jury were warranted by the evidence in infer- 
ring a promise to marry generally ; and that the 
plaintiff was entitled to recover on the last count 
of the declaration. Philips v. Crutchley, 1 M. & 
P. 239 ; 8 C. & P. 178. 

Evidence that the defendant said to the plaintiff 
that he would marry her in July, and that he would 
marry her sooner were it not that he had arrange- 
ments to make which would be completed by July, 
if not before ; and also that he said to her once in 
May, on taking leave, " I hope in a few weeks to 
take you horae,^' is sufficient to support a count on 
a general promise ; Id. 

4. Defence. 

Bodily infirmity arising after the contract, is a 
good reason for either of the parties to break off; 
Atchinson v. Baker, Peake's Add. Cas. 103, Ken. 

If it appear that the defendant was induced to 
make the promise, or to continue the connexion, 
either by misrepresentation or wilM suppression of 
the real state of the circumstances of the family 
and previous life of the plaintiff, this goes in bar of 
the action, and not to the damages only ; Wharton 
V. Lewis, 1 C, & P. 529, Abbot : And see Horam 
V. Humphreys, Lofft, 80. 

In an action against a woman for breach of 
promise of marriage, it is sufficient justification of 
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non-performance, if the person to whom she had 
given the promise tarn out upon inquiry to be a 
man of bad character; but mere accusation and 
suspicion are not sufficient. The charges which she 
makes against him must, if capable of proof, be 
substantiated, or they go only to the damages; 
Baddeley v. Mortlock, Holt, 151, Gibbs. 

If, on the part of the defendant, it is proved that 
the plaintiff is a loose and immodest woman, and 
that he broke his promise on that account, it goes 
in bar of the action ; but if it also appear that, 
^hen he made the promise, he was aware of the 
circumstances, it is no defence. In such an action 
the defendant may, in mitigation of damages, go 
into evidence that his relations disapproved of the 
match ; and if his father is an incompetent witness, 
on account of his having employed the attorney to 
conduct the defence, a witness will be allowed to 
prove that he has heard the father express to the 
defendant his disapprobation of the marriage ; Ir- 
ving V, Greenwood, 1 C. & P. 850, Abbot. 

If, in an action for a breach of promise of mar- 
riage, the defence set up is that the defendant was 
induced to make the promise through misrepresen- 
tations made to him, and it is proved that the plain- 
tiff knew that her father wrote letters to the de- 
fendant in which he made statements respecting her, 
such letters are evidence for the defendant, although 
there is no proof that the plaintiff had read them 
or was acquainted with their exact contents ; but 
the plaintiff could not be considered answerable for 
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the particular expressions contained in them ; Foot 
tj. Hayne, 1 C. & P. 546, Abbot. 

But a verbal representation made by the plaintiff's 
&ther (she not being present) to a third person, 
who communicated it to the defendant, is not evi- 
dence ; Id. 

Where the defence is, that the plaintiff was a 
woman of bad character, the character which a wit- 
ness heard of her in the neighbourhood where she 
lived is good evidence ; Foulkes t?. Selway, 3 Esp. 
286, Kenyon. 

Contracts and bonds for money to procure mar- 
riage between others have been held void in equity ; 
and wherever a parent or guardian insists upon 
private gain on the marriage of children, covenant 
or obligation for it will be set aside in the Court of 
Chancery, as extorted; 3 Lev. 41 ; 1 Salk. 156. 

If a man before marriage gives bond and judg- 
ment to the wife to leave her worth «f 1000 at his 
death in consideration of a marriage portion, this 
shall be made good out of the husband'*s estate, and 
be satisfied before any debts ; provided a judgment 
be not obtained against him with her consent. An 
intended husband, in consideration of a marriage, 
covenanted with the intended wife, that if. she would 
marry him, and she should happen to survive him, 
he would leave her worth «£^500. The marriage 
took place, and the wife survived, and he did not 
leave her worth that money ; she married a second 
hnsband, and he brought an action of debt against 
the administrator of the first husband for the ^£^500. 
To which it was objected, that this being a personal 
action, it was suspended by the marriage, which was 
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a release in law, and so extinct ; but the plaintiff 
had judgment, for the action is not suspended, be- 
cause during the coverture there was no cause of 
action ; nothing in this case is due whilst the cover- 
ture takes place, and the debt arises by the death 
of the husband ; Palm. 99 ; 2 Sid. 58. 

A bond was given by a man reciting he was to 
marry A. O., and that, if the marriage took effect, 
and he did survive her, then, within three months 
after her decease, he would pay to the obligee o^SOO, 
for such uses as the said A. O., by any writing under 
hand and seal, subscribed and published in the pre- 
sence of two witnesses, should direct and appoint ; 
this marriage bond wos adjudged good ; 3 Cro. 376 ; 
Yelv. 226, 227. 

In case articles are entered into before marriage, 
and afterwards a settlement is made different there- 
from, the Court of Chancery will set up the articles 
against it ; but where both are finished before the 
marriage had, at a time when all parties are at 
liberty, such settlement will be taken as a new 
agreement between them : this is the general rule, 
unless the deed of settlement is expressly mentioned 
to be made in pursuance of the marriage articles, &c. 
whereby the intent may still appear to be the same ; 
Talb. 20. Articles of marriage were made for 
settling lands on the husband and wife, and the heirs 
male and female of the body of the husband by the 
wife, &c., and a settlement was drawn contrary to 
these articles, long after which the husband suffered 
a recovery, and devised the land to others. It was 
here held to be no bar to the heirs female who were 
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decreed to have the land ; 2 P. Williams, 849, S55. 
Yet it is said, where relief is to be given in equity 
on a settlement, it most be only to the persons who 
claim as purchasers as the first and other sons ; and 
all remainders after to the husband^s heirs of his 
body, or his right heirs, are voluntary, and not to 
be aided ; Abr. Cass. Eq. 385. 

Though a term to raise daughters portions, pay- 
able at the age of eighteen, or day of marriage, in a 
marriage settlement, isUmited in remainder to com- 
mence after the death of the father generally ; or if 
it be in case he die without issue male of his wife, 
and she dies first without such issuo, leaving a 
daughter, &c. In equity the term is saleable during 
the lifetime of the father, when the daughter is 
eighteen years old, or married ; because every thing 
hath happened and is past which is contingent ; for 
it is impossible there should be issue male of the 
wife when she is dead ; and as to the father'^s death, 
that is not contingent, but certain ; but if there is a 
contingency not yet happened, as if the daughters 
are to be unmarried, or not provided for at the time 
of the father^s death, &c. it is otherwise ; 1 Salk, 
159. 

Upon marriages, the settlements generally made 
of the estate of the husband, &c. are to the husband 
for life, after his death to the wife for life for her 
jointure, and to their issue in remainder, with limi- 
tations to trustees to support contingent uses and 
leases to the trustees, for terms of years, to raise 
daughters portions, &c. 
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These settlements the law is ever careful to pre- 
serve, especially that part of them which relates to 
the wife, of which she may not be divested but by 
by her own alienation or fine : and, if a woman, 
about to marry, to prevent her husband's disposal of 
her land, conveys it to friends in trust, and they, 
with the husband, after marriage, make sale of the 
same, the Court of Chancery will decree the pur- 
chaser to reconvey to her ; Tothil. 4!3. 

Where a woman, on marriage, by the man^s con- 
sent, makes over her estate to be at her own dis- 
posal, the product or increase thereof she can also 
dispose of: and if the wife has a separate maintenance 
settled on her by the husband, she may, by writing, 
in the nature of a will, give away what she saves, 
if she dies before the husband, and shall have the 
same herself in case she outlives him, and it shall 
not be liable to his debts ; Preced. Cane. 255, 44. 
But where a settlement is made on the wife in con- 
sideration of her whole fortune and equivalent to it, 
here the wife'^s portion, though it be out on bonds, 
&c. which, upon the death of the husband, by law 
survive to the wife, shall in equity be subject to the 
husband'^s bond debts after his decease, to ease the 
real estate of the heir ; Ibid. 63. And it has been 
likewise held, that, if after the wife's death, debts 
of her's appear, the husband shall be answerable for 
the debts of the wife so far as he had any money or 
estate of her's ; Ibid. 256. 

If a man, in mean circumstances, marry a woman 
of fortune, upon suggestion and proof of lunacy in 
the wife, by her friends, the Court will order her 
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estate to be so settled that she may not be wrought 
on by her husband to give it to him from her chil- 
dren by him or any other husband, &c. ; Skm, 110. 

Here it may be proper to consider, under the 
following heads :— 

Ist^ What agreements, deeds, and debts, of the 
wife, before marriage, will bind the husband ? 

2d, What agreements, deeds, and debts, of the 
wife, after marriage, will bind the husband ? 

3d, The grants and contracts between each other 
and their mutual interests in each other's estate and 
property ? 

4^A, Whether admitted as evidence for or against 
each other ? 
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CHAPTER III. 



WIFE^S ACTS BEFOKK MARRIAGE. 



1. By the marriage the husband and wife become 
one person in law, her being or legal existence is sus- 
pended during the marriage, or her liberty is merged 
into that of the husband's, under whose sanction she 
can alone do any act. The wife is called in law 
French a feme covert (Joemina viro co-operta^) 
and her husband, covert baron^ and her condition 
during her marriage is called her coverture. The 
marriage works an extinguishment or revocation of 
several acts done by her before the marriage, it gene- 
rally follows that all compacts m^de between hus- 
band and wife are voided by the intermarriage; and 
this is not only for the benefit of the husband, but 
likewise of the wife, who, if she were allowed, at 
her pleasure, to rescind and break through or con- 
firm several acts, might be influenced by her hus- 
band as to do things greatly to her disadvantage ; 
4 Co. 60; 5 Co. 10; Keilw. 162 Co., Litt. 55; 
Heil. 72 ; Cro. Car. 804. 

But in any thing manifestly to the injury of both 
husband and wife, the law does not make her acts 
void; and therefore, if a single woman or feme sole 
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makes a lease, at will, or is lessee at will, and after- 
wards marries, the marriage is no determination of 
her will, so as to make the lease void ; but she her- 
self cannot, without the consent of her husband, 
determine the lease in either case ; 5 Co. 10. The 
husband is not liable in an action for use and occu- 
pation to pay for the enjoyment of a house by his 
wife dum sola or single ; Richardson v. Hall, 1 B. 
and B. 50 ; 3 Moore, 207. 

The husband cannot be sued alone for the debt 
of his wife, contracted before marriage ; Mitchinson 
V. Hewson, 7 T. R. 848. 

An express promise by a husband to pay a debt 
incurred by his wife, for which he is not otherwise 
liable, is binding ; Harrison v. Hall, 1 M. and Rob. 
85, Tenterden. 

Where a warrant of attorney was given to con- 
fess a judgment to a feme sole^ the Court gave 
leave, notwithstanding the marriage, to enter up 
judgment ; for that the authority shall not be 
deemed to be revoked or countermanded, because it 
is for the husband'*s advantage ; like a grant of a 
reversion to a feme sole who marries before attorn- 
ment, (i. e, recognition of the grant by the tenant,) 
yet the tenant may attorn afterwards ; otherwise, if a 
feme sole gives a warrant of attorney, and marries, 
for that is to charge the husband; 1 Salk. 117, 
399. 

Butifa/ew2e sole makes her will, and devises 
her land to A. B., and afterwards marries him, and 
then dies, yet A. B. takes nothing by the will, be- 
cause the marriage was a revocation of it ; 4 Co. 60. 

£ 
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The Court of Equity will set aside the intended 
wife's contracts, though legally executed, when they 
appear to have been entered into with an intent to 
deceive the husband, and are in derogation of the 
rights of marriage ; as where a widow made a deed 
of settlement of her estate, and married a second 
husband, who was not privy to such settlement ; 
and it appearing to the Court that it was in confi- 
dence of her having such estate that the husband 
married her, the Court set aside the deed as fraudu- 
lent ; so where the intended wife, the day before 
her marriage entered privately into a recognizance 
to her brother, it was decreed to be delivered up ; 
2 Chanc. Rep. 41, 79, 81 ; 2 Vern. 17 ; 2 Vez. 264. 

But where a widow, before her marriage with a 
second husband, assigned over the greatest part of 
her estate to trustees for children by her former 
husband, though it was insisted that this was with- 
out the privity of the husband, and done with a 
design to cheat him, yet the Court thought that a 
widow might thus provide for her children before she 
put herself under the power of a husband ; and it 
being proved that <£^8000 was thus settled, and that 
the husband had suppressed the deed, he was de- 
creed to pay the whole money, without directing 
any account ; 1 Vern. 408. 

If a single woman or feme sole has contracted 
debt, and afterwards marries, her debt becomes that 
of the husband and wife, and both are to be sued 
for it ; whether he had any portion with her or not ; 
but the husband is not liable after the death of the 
wife, unless there be a decision of a Court against 
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both darmg the mftrriage ; 1 Rol. Ate. 461, F. N. 
B. 120; 8 Mod. 186. Where there is judgment 
against an unmarried woman, who marries and dies, 
the husband shall not be charged therewith. But 
if the judgment he had upon a scire faciei against 
husband and wife, and the wife dies, he shall be 
charged; Id. 

In action brought against an unmarried woman, 
if, pending the action, she marries, this does not 
stop the action ; but the plaintiff may proceed to 
judgment and execution against her according as 
the action was commenced; 1 LilL £17, Trin. 
12. W. 3. 

If husband and wife are sued on the wife'^s bond, 
entered into by the woman before marriage, and 
judgment is given thereon, and the wife dies before 
execution, the husband is liable, the judgment hav- 
ing altered the debt ; 1 Sid. 337. 

If judgment be given against husband and wife, 
he dies and she survives, execution may be against 
her ; 1 Roll. Abr. 890, 1. 10. 50. 

Where a man marries a widow executrix, &c., 
her evidence shall not be allowed to charge her 
second husband with more than she can prove to 
have actually come to her hands; Abr. Eq. Ca. 
227 ; Hil. 17, 19. 

D. confessed a judgment to F. who made his 
wife the plaintiff executrix, and died ; she adminis- 
tered, and married a second husband, and then she 
alone, without her husband, acknowledged satisfac- 
tion, though no real satisfaction was made. The 
Court held that this was not good ; Sid. 31, 
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A wife administratrix under seventeen shall join 
with her husband in an actioii ; Mod. 297. 

If a feme executrix takes husband, and he re- 
leases all actions, this shall be a bar during the co- 
yerture without question ; Br. Releases, pi. 29. 

Yi^feme executrix takes baron or husband, and 
the baron puts himself in arbitrament for death of 
the testator, and award is made, and the baron 
dies, the/eme shall be barred ; Br. Releases, pi. 79. 

If a man marries an administratrix to a former 
husband, who, in her widowhood, wasted the assets 
or property of her intestate, the husband is liable 
to the debts of the intestate during the life of the 
wife ; Cro. Car. 603. 
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CHAPTER IV. 



ACTS OF THE WIFE AFTER MARRIAGE. 

2. What DebtSy 4*0., of the Wife after Marriage 

affect the Husband. 

The husband is obliged to maintain his wife in 
necessaries ; yet they must be according to his de- 
gree and estate to charge him ; and necessaries may 
be suitable to a husband'^s degree of quality, but not 
to his estate ; also they may be necessaries, but not 
ew necessitate to charge the husband ; 1 Mod. 
129 ; 1 Nels. Abr. 354. If a woman buys things 
for her necessary apparel, though without the con- 
sent of her husband, the husband shall be bound to 
pay it ; Brownl. 47. And if the wife buys any 
thing for herself, children, or family, and the hus- 
band does any act, precedent or subsequent, whereby 
he shews his consent, he may be charged thereupon ; 
1 Sid. ISO. The expenses of a wife^s funeral, paid 
by her father while her husband had left her, and 
was gone abroad, deemed necessaries ; H. Black 
Rep. 90. Though a wife is very lewd, if she co- 
habits with her husband, he is chargeable for all 
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necessaries for her, because he took her for better 
for worse ; and so he is, if he runs away from her, 
or turns her away ; but if she goes away from her 
husband, then as soon as such separation is noto- 
rious, whoever gives her credit does it at his peril, 
and the husband is not liable, unless he take her 
again ; 1 Salk. 119 ; 1 Stra. 647, 700. 

If a man cohabits with a woman, allows her to 
assume his name, and passes her for his wife, though 
in fact he is not married to her, yet he is liable to 
her contracts for necessaries; Bull. N. P, 136, 
Esp. N. P. 124. 

Although a husband be bound to pay his wife'^s 
debts for her reasonable provision, yet if she parts 
from him, especially by reason of any misbehaviour, 
and he allows her a maintenance, he shall never 
after be charged with her debts till a new cohabita- 
tion ; but if the husband receive her, or come after 
her, and lie with her but for a night, that may 
make him liable to the debts ; Pasch. 3 Ann. ; 
Mod. Cas. 147, 171. If there be an agreement 
in writing between husband and wife to live sepa- 
rate, and that she shall have a separate mainte- 
nance, it shall bind them both till they both agree 
to cohabit again ; and if the wife is willing to re- 
turn to her husband, she may; but it has been 
adjudged that the husband hath no coercive power 
over the wife, to force her, though he may visit her, 
and use all lawfril means in order to a reconcilia- 
tion ; Mich. Geo. I. Mod. Ca. in L. and E. £2. 

Where there is a separation by consent, and the 
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wife hath a separate allowance, those who trust 
her do it upon her own credit ; 1 Salk. 11 6. 

If a husband makes his wife an allowance for 
clothes, &c.^ which is constantly paid her, it is said 
he shall not be charged ; 1 Sid. 109. And if he 
forbids particular persons to trust her, he will not 
be chargeable ; but a prohibition in general, by put- 
ting her in the newspapers, is no legal notice not to 
trust her ; 1 Vent. 42. 

It may now safely be a^umed as a principle, that 
" where the husband and wife part by consent, and 
she has a separate maintenance from the husband, 
she shall in all cases be subject to her own debts." 

The husband in an account shall not be charged 
by the receipt of his wife, except it came to his use ; 
1 Danv. 707. Yet if she usually receives and pays 
money, it will bind him in equity ; Abr. Cas. Eq. 61. 
And why not in law in an action for money had 
and received ? For goods sold to a wife to the use 
of the husband, the husband shall be charged and 
be obliged to pay for the same ; Sid. 425. 

If the wife pawn her clothes for money, and af- 
terwards borrows money to redeem them, the hus- 
band is not chargeable unless he were consenting, or 
that the first sum came to his use ; 2 Shaw, 283. 

If a wife takes up clothes, as silk, &c. and pawns 
them before made into clothes, the husband shall 
not pay for them, because they never came to his 
use; otherwise if made up and wore, and then 
pawned ; per Holt Ch. J. at Guildhall, 1 Salk. 118, 

A wife may use the goods of her husband, but 
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she may not dispose of them ; and If she takes them 
away, it is not felony, for she cannot by law steal 
the goods of her husband ; but if she delivers them 
to an adulterer, and he receives them, it will be 
felony in him ; 3 Inst. 308, 310. 

If the husband is beyond sea in any voyage, and 
during his absence the wife buys necessaries, this 
is a good evidence for a jury to find that the hus- 
band is chargeable ; Sid. 127. 

A husband who has abjured the realm, or who 
is banished, is thereby civiliier mm'tuua (i. e. dead 
in law) ; and being disabled to sue or be sued in 
right of his wife, she must be considered as a feme 
sole ; for it would be unreasonable that she should 
be remediless on her part, and equally hard on those 
who had any demands on her, that not being able 
to have any redress from the husband, they should 
not have any against her ; Bro. Baron and Feme, 
66 ; Co. Litt. 133 ; 1 Rol. Rep. 400 ; Moor, 851 ; 
3 Bulst. 188 ; 1 Bulst. 140 ; 2 Vern. 104. 

A wife whose husband is a foreigner, and resi- 
dent abroad, contractuig debt in this country, may 
be sued as a feme sole; 1 Salk. 116; Deerly v. 
Duchess of Mazarine. 

By the custom of London, if a wife trades by her- 
self in a trade with which her husband does not inter- 
meddle, she may sue and be sued as a feme sole ; 
10 Mod. 6. 

But in such case she cannot give a bond and war- 
rant of attorney to confess a judgment ; and when 
sued as a/<?me sole^ she must be sued in the courts of 
the city of London ; for if sued in the courts above. 
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the husband must be joined. So the wife alone can- 
not bring an action in the courts above, but only in 
the city courts ; and this even though her husband 
be dead, if the cause of action accrued in his life- 
time ; 4 Term. Rep. 861-2. 

When a married man ft transported for any felo- 
ny, &c. the wife may be sued alone for any debt con- 
tracted by her after the transportation; I'Term. 
Rep. 9. 

In some cases, the command or authority of the 
husband, either express or implied, will privilege 
the wife from punishment even for capital offences ; 
and, therefore, if a woman commit bare theft or 
burglary by the coercion of her husband (or even 
in his company^ which the law construes a coercion), 
she is not guilty of any crime, being considered as 
acting by compulsion, and not of her own will. 

But for crimes mala in «e, not being merely of- 
fences against the laws of society, she is answerable ; 
as for murder, and the like ; not only because these 
are of a deeper dye, but also since in a state of na- 
ture no one is in subjection to another, it would be 
unreasonable to screen an offender from the punish- 
ment due to natural crimes by the refinement and 
subordinations of civil society. In treason also, the 
highest crime which a member of society can, as 
such, be guilty of, no plea of coverture shall excuse 
the wife ; no presumption of the husband'^s coercion 
shall extenuate her guilt ; 1 Hale's P. C. 47. And 
this as well because of the odiousness and dangerous 
consequence of the crime itself, as because the hus- 
band having broken through the most sacred tie of 
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social community by rebellion against the state, has 
no right to that obedience from a wife which he him- 
self as a subject has forgotten to pay ; 4 Comm. 28, 
29. But she shall not be considered criminal for 
receiving her husband though guilty of treason, nor 
for the receiving another offender jointly with her 
husband ; Leach'^s Hawk, P. C. i. c. 1, § 11, in note. 

If, also, a wife commit a theft of her own volun- 
tary act, or by the bare command of her husband, 
or be guilty of treason, murder, or robbery, though 
in company with, or by coercion of her husband, 
she is punishable; 1 Hawk. P. C, c. i. § 11. The 
distinction between her guilt in burglary or theft 
and robbery, seems to be, that in the former, if 
committed through the means of her husband, she 
cannot know what property her husband may claini 
in the goods taken ; 10 Mod. 63 ; but in robbery, 
the wife has an opportunity of judging in what sort 
of right the goods are taken ; Leach"'s Hawk. P. 
C. i. c. 1, § 9, in note. 

If the wife receive stolen goods of her own se- 
parate act, without the privity of her husband, or if 
he, knowing thereof, leave the house and forsake her 
company, she alone shall be guilty as accessory ; 
m Ass. 40; Dalt. 157 ; 1 Hale, P. C. 516. 

In inferior misdemeanours, also, another excep- 
tion may be remarked ; that a wife may be indicted 
and set in the pillory with her husband for keeping 
a brothel, for this is an offence touching the domestic 
economy or government of the house, in which the 
wife has a principal share ; and is also such an of- 
fence as the law presumes to be generally conducted 
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by the intrigues of the female sex ; 1 Hawk. P. 
C. e.i. § 12; 10 Mod. 68. 

A wife generally shall answer as much as if she 
were sole for any offence not capital against the 
common law or statute ; and if it be of such a na- 
ture that it may be committed by her alone with* 
out the concurrence of her husband, she may be 
punished for it without the husband, by way of in- 
dictment, which being a proceeding grounded merely 
on the breach of the law, the husband shall not be 
included in it for any offence to which he is no way 
privy, 9 Co. 71 ; 1 Hawk, P. C, c. i. § 9. See 
Moor, 818; Hob. 98; Ney, 10; Savil, 25 ; Cro. 
Jac. 482; 11 Co. 61. 

A wife may be indicted alone for a riot ; Dalt. 
447. For selling gin against the statute, 9 Geo. II. 
c. 23 ; Str. 1120. For recusancy ; Id. ib. Hob. 96; 
1 Sid. 410; 11 Co. 64; Sav. 25. For being a 
common scold ; 6 Mod. 218-289. For assault and 
battery; Salk. 884. For forestalling; Sid. 410. 
For usury; Skin. 848. For barratry; 1 Hawk. 
P. C. c. 81, § 6 ; see c. i. § 18. For a forcible 
entry ; 1 Hawk. P. C. c. 64, § S5. For keeping 
a gaming-house; 10 Mod. 3S5. Keeping a bawdy- 
house if the husband does not lire with her; 1 Bac. 
Abr. For trespass or slander; Keilw. 61 ; Ro. 
Ab. 251 ; Leon, 122 ; Cro. Car. 876 ; see 1 Hawk. 
P. C. c. i. § 18, in note. 

A man must answer for the trespasses of his wife. 
If a wife slander any person, &c. the husband and 
wife must be sued for it, and execution is to be 
awarded against him ; 11 Hep. 62. 
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Husband and wife may be found guilty of nui- 
sance, battery, Sec. ; 10 Mod. 63. 

If the wife incur the forfeiture of a penal statute, 
the husband may be made $i party to an action or 
information for the same, as he may be generally 
to any suit for a cause of action given by his wife, 
and shall be liable to answer what shall be recovered 
thereon ; 1 Hawk. P. C. c. i. 
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CHAPTER V. 

GRANTS AND CONTRACTS B£TW£EN HUSBAND 

AND WIFE. 

3. The Grants andContracts between the Husband 
and Wife^ and their mutual interests in each 
other'' s estate and property. 

At common law a man could neither in posses- 
sion, reyersion, or remainder, limit an estate to his 
wife ; but by statute 27 Henry VIII. c. 10, a man 
may covenant with other persons to stand seised to 
the use of his wife, or may make any other convey- 
ance to her use, but he may not covenant with his 
wife to stand seised to her use. A man may de- 
vise lands by will to his wife, because the devise 
doth not take effect till after his death ; Co. Litt. 
112. A wife is restrained and prevented from de- 
vising any land or real estate whatsoever, being par- 
ticularly excepted out of the statute 34 and 35 
Henry VIII. c. 5, enabling other persons to dis- 
pose of their lands and tenements by will ; and it 
is a general rule that a wife cannot make any will 
even of goods or personal estate without the licence 
or consent of her husband ; because, by the law, as 
soon as a man and woman are married, all the 
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goods and personal estate, of what natare soever, 
which the wife had at the time of the marriage 
or may acquire after, belong to the husband by 
force of the marriage, which empowers him to 
make such part of them his own as are not abso- 
lutely vested in him immediately by the marriage ; 
and, therefore it would be an inconsistency in the 
law to give her a. power of defeating that rule by 
bequeathing those goods and chattels to another, 2 
Comm, c. 82. 

A woman may before marriage, with the consent 
of her intended husband, convey all her stock in 
trade and furniture to trustees, to enable her to carry 
on her business separately ; and if the husband do 
not intermeddle with them, and there be no fraud, 
such effects (though fluctuating) are not liable to 
his debts ; but whether the trade be carried on 
solely by the wife or jointly with the husband, is a 
question of fact for the jury ; and if they determine 
the latter, the stock in trade is liable to the debts of 
the husband ; but, even in such a case, the furni- 
ture is not, though removed to the husband^s house. 
It is no objection to such a settlement, that there 
is no inventory of the goods intended to be thus 
settled; Jarman v, WooUoton, 8 T. R. 618. 

By settlement before marriage, thirty-two cows, 
&c. and the increase and produce arising therefrom, 
the property of the woman, were assigned to trus- 
tees for her separate use, the husband covenanting 
to permit her to carry on the trade of a cow-keeper 
to her own sole use. After the marriage, the wife, 
with the profits of her trade, purchased four more 
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COWS : — Held, that the settlement was good against 
the creditors of the husband, and that the cows pur- 
chased after the marriage were also protected by it ; 
Haslington r. Gill, 8 Dougl. 415; 8 T. R. 620, n. 

A feme sole who kept a horse and chaise to visit 
her customers before marriage, by deed conveyed to 
trustees " all her household furniture, goods, and 
chattels,'^ (specified in a schedule in which the horse 
and chaise were not included,) and " all her stock in 
trade, materials, and other articles belonging to her 
in and about her said business." After marriage 
die used the horse and chaise as before : — Held, that 
the horse and chaise passed to the trustees by the 
deed, and were not liable to be taken in execution 
for the debts of her husband ; Dean v. Brown, 8 
D. and R. 95 ; 5 B. and C. 336 ; 2 C. and P. 62. 

By a marriage settlement, certain premises were 
conveyed to trustees to the use of the husband and 
his assigns for life, remainder to trustees to preserve 
contingent remainders during his life, and, after his 
death, upon trust that his wife, if surviving, should 
receive the yearly charge of £25 for her life, with 
power of appointment by them or the survivor to the 
use of one or more of the children or remoter issue 
of the tenant for life. In defeult of such appoint- 
ment, estates in fee were given to all the children of 
the marriage, but over-ridden by a power of sale to 
the trustees for the time being, with the consent in 
writing of the tenant for life and his wife, or of the 
survivor of them ; and, after the decease of such sur- 
vivor, at the discretion of the trustees for the time 
being. A subsequent clause provided for appoint- 
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ment of uew trustees. The tenaut for life and his 
wife joined with the trustees in a contract of sale 
and conveyance under the above power: — Held, that 
they could make a good title to the purchaser, not- 
withstanding the rule against perpetuities ; Boyce 
V. Hemming, 2 Tyr. 827. 

A marriage settlement of a trader securing the 
wife'*s fortune in the event of bankruptcy, may be a 
fair and valid settlement; Higginsou v. Kelly, 1 

Rose, 368. 

In a marriage-settlement, where part of the trust- 
fund consists of the wife^s fortune, a limitation to the 
husband until bankruptcy, and upon that event, for 
the benefit of the wife and children, is valid to the 
extent of the wife'^s portion of the fund ; Lester v. 
Garland, 1 Mont. 471. 

A lady having actually married with the consent of 
guardians named by her deceased supposed putative 
father, and confirmed by the Court of Chancery, 
she suffered a recoverv, and declared the uses to the 
joint appointment of herself and her husband, with 
remainder in strict settlement ; it being discovered 
that her supposed marriage was void, because, at 
the time thereof, her legal father was alive, and did 
not consent to the marriage, the parties conceived 
that the settlement and recovery were void, and ex- 
ecuted a deed of revocation, and suffered another re- 
covery, after which the lady made a new settlement : 
— Held, that the recovery and first settlement were 
valid, although made under a mistake of the situa- 
tion in which the parties stood ; Boughton v. Sandi- 
lands, 3 Taunt. 34?. 
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If there be an ligreement before marriage that a 
settlement shall be made of the wife^s estate, re- 
serving to her a power of disposing of it, which 
agreement is signed by the intended husband and 
wife, but not sealed, and before the marriage, thei 
wife disposes of it to the husband, who survives her, 
and devises the estate by will, the title of the de- 
visee is such a doubtful equity, as cannot be set up 
in an ejectment against the title of the wife^s heir^ 
at-law ; Doe d. Hodsden v. Staple, 2 T. R. 684. 

Where a wife has an adequate settlement to her 
separate use, she is not entitled to a further provi- 
sion out of a life interest to her which the husband 
takes, jure maHti^ except in cases of desertion or 
insolvency; Aguilar v. Aguilar, 5 Madd. 414. 

In contemplation of a marriage between A. and 
B. settlements were made of real estates belonging 
to B., the intended wife, and of personality belong- 
ing to A., the intended husband, upon uses and 
trusts which, after the solemnization of the marriage, 
were to arise for the benefit of the husband and wife, 
and their issue; the marriage ceremony was per- 
formed, and the parties lived together as husband 
and wife ; but after the lapse of more than a year, 
and before the parties had any children, the marriage 
was discovered to be void, and they executed deeds 
purporting to revoke the former settlement. Some 
time afterwards, a new settlement in contemplation 
of marriage was made, including the same property 
as the former, but different from it in the interests 
given to the issue, as well as in other provisions ; 
the parties then intermarried, and there was issue of 

F 
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the marriage :-^Held, that the first settlement being 
founded on mistake and misapprehension, was not 
binding on the parties, and that the rights of the 
issue, both as to the real estate and the personality 
were regulated by the second settlement ; Robins- 
son V. Dickinson, 3 Russ. 399. 

A woman, ten months before her marriage, but 
after the commencement of that intimate acquaint- 
ance with her future husband which ended in mar- 
riage, made a settlement of a sum of money which 
he did not know her to be possessed of; the mar- 
riage took place, she concealing from him both h^ 
right to the money and the existence of the settle- 
ment. Ten years afterwards^ she died ; and after 
her death he filed a bill to have the money paid to 
him : — Held, that the settlement was void, as being 
a fraud on his marital rights. Goddard v. Snow, 
1 Russ. 485. 

A voluntary settlement, without traud, by a hus- 
band not indebted, in favour of bis wife and children, 
is valid against subsequent creditors. Battersby v. 
Farrington ; 1 Swanst. 106. 

A., by his marriage settlement, after giving him- 
self and wife estates for life, with a power of ap- 
pointment, limited in default of such appointment 
as follows : — " To the use of the children of the 
marriage, sons and daughters equally, as tenants in 
common, and to the heirs of such children lawftilly 
issuing, and that in case there should be more chil- 
dren than one of the marriage, and any such child 
or children should happen to die under the age of 
twenty-one years, without issue, then as to the 
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parts and shares of all and every such child and 
children so dying, to the use of the sarviving child- 
dren as tenants in common, and to the heirs of the 
body of every such child or children until they 
should be dead ; and in case there should be but 
one child only of the marriage, or one only surviving 
child, then to the use of such surviving child, and to 
the heirs of such surviving child, and for default of 
such issue, or in case there should be issue of the mar- 
riage, who should all die without issue under the age 
of twenty-one, then * to the use of the heirs and as- 
signs of the survivor of A. and his wife for ever."*^ 
A. having married, died intestate, leaving his widow 
and two children him surviving. The widow de- 
vised the property to her mother for life, and after 
her decease to J. S. in fee, provided her children 
should die before twenty-one without issue. She 
then died, leaving both children surviving, who after- 
wards became of age ; one a daughter, married one 
of the defendants, the other a son, died shortly 
afterwards, leaving his estates by will to his sister 
in fee : — Held, that on the death of the brother, the 
sister, who was already tenant in tail in possession 
of one moiety of the lands comprised in the marriage 
settlement, became, as heir-at law of her brother, 
tenant in fee in reversion of that moiety, and tenant 
in fee in possession of the other moiety ; Levin v, 
Wetherall, 4i Moore, 116 ; 1 B. & B. 401. 

A settlement after marriage is fraudulent only as 
against creditors at that time ; Kidney v. Cous* 
maker, 12 Ves. jun. 130, 

J. L. in consideration of marriage and a mar- 
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riage portion, settled his estate by lease, and re- 
lease to the use of himself for life, then to trustees 
to preserve contingent remainders; remainder to the 
use that the wife should receive a rent charge there- 
out for life, for her jointure ; remainder to the use 
of the first and other sons of the marriage in tail- 
male ; remainder to the first and other sons of set- 
tlor by any future wife ; remainder to the use of 
settlor^s brothers respectively for life, and to their 
first and other sons respectively in tail-male : — Held, 
that none of the limitations to the brothers of the 
settlor were good as against a subsequent purchaser, 
with Botide ; Johnson v, Legard, 6 M. and S. 60. 

A limitation in a marriage settlement, in &vour 
of tlie issue of a second marriage b}"^ the settlor, 
was held good against a subsequent purchaser for 
valuable consideration ; Clayton v, Wilton (Earl), 
6 M. and S. 67, n. 

One, after marriage, makes a settlement of cer- 
tain premises upon himself for life ; remainder to 
his wife for life ; remainder to their issue in tail ; 
and three years afterwards mortgages the premises 
to B. who was told there was such a settlement ; 
the settlement is void as against the mortgagee 
within the statute 27th Eliz. c. 4 ; Chapman d. Sta- 
verton v. Emery, Cowp. 278. 

Under a covenant upon marriage by the husband 
with the trustees, in case his wife should survive 
him, to pay her a sum of money, she is a creditor 
within the statute of fraudulent conveyances ; 13 
Eliz. c. 5 ; Rider v. Kidder, 10. Vesey, jun. 860. 

B., after marriage, having made a settlement on 
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his wife, obtained from the trastees the title-deeds 
of the property settled, and deposited them with a 
banker, as a security for money advanced : — Held, 
that the banker was not a purchaser within the 
27th Eliz. c. 4, s. 2 ; and tliat the trustees were 
entitled to recover the deeds ; Kerrison v. Dorrien ; 
9 Bing. 76 ; 2 M, and S. 114. 

A trader cannot on marriage secure a provision 
out of his property for his wife, in the event of 
bankruptcy, in prejudice to his creditors ; Higgin- 
son V, Kelly ; 1 Rose, 369. 

A deed of trust conveyed the lease of a farm, and 
all the granter'*s effects, and all debts due to him' 
to trustees, in consideration of a certain sum to 
be paid to him by one of the trustees, in trust, to 
dispose of all the property, and out of the produce 
to reimburse the trustee the sum advanced by him 
to the grantor, and all other the trustees^ demands 
upon him, and then to pay all such debts as were 
justly due firom the granter, as the trustees in their 
discretion should think proper ; the surplus to be 
holden for the benefit of the granter**s wife (whose 
property the bulk of it originally was) as a separate 
maintenance for her, in consequence of a separation 
between them on account of her husband's ill-usage : 
— Held, that such deed was not fraudulent or void as 
against creditors, it appearing to have been made 
bond fide at the time, and that all the creditors of 
the granter known at the time had, upon applica- 
tion to the trustees, received payment of their 
debts; Nunn t?. Wilsmore, 8 T. R. 521. 

A bond executed on the marriage of the obligor. 
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conditioned to settle lands, ^^ if he should become 
seised in possession,^' affects copyhold as well as 
freehold; Prebble v. Boghurst, 1 Swanst. 580; 
1 Moore, 258 ; 7 Taunt. 588. 

A bond recitbg a marriage intended, and the 
wife's present and expectant property, and that in 
consideration thereof and of love, and to make a 
provision for the wife and issue of the marriage, in 
case it should take effect ; the husband had agreed 
to pay a sum to trustees, and also had agreed that if 
at any time during his natural life he should be 
seised of any hereditaments in possession, he would 
by such conveyances as counsel should advise, set- 
tle the same on the wife and issue of the marriage, 
in such parts and proportions, and to such use and 
uses, as should be thought requisite, the better to 
make a provision for her in case she should survive 
him ; and the condition was for payment of the sum 
to trustees, and also, that, if the obligor should dur- 
ing life become seised of hereditaments, he should 
settle the same upon the wife and issue of the mar- 
riage, as counsel should advise, in such parts and 
proportions, and to such use and uses as should be 
thought requisite, the better to make a provision for 
her, in case she should survive the obligor. The 
husband had issue, survived the wife, and afterwards 
acquired lands, but made no settlement thereof on 
the issue :«-Held, that the bond was not forfeited ; 
Id. 

Where estates are settled on A and B on their 
marriage, in strict settlement, provided that if the 
wife should, when requested by her husband, refuse 
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to settle her estate in a pai^icular manner, the settle- 
ment of the other estates should be void ; the hus- 
band and wife join in a different settlement of her 
estate, proceeding however on the foot of the former 
covenant, as if it had been performed ; this is no 
avoidance of the settlement ; Matthews v. Jones, ^ 
Anst. 506. 

A husband is not bound to maintain his wife^s 
child by a former marriage ; Tubb v. Hamson, 4 
T. R. 118. 

One who marries a widow having children by her 
former husband, is not bound to maintain such chil- 
dren, though they were maintained by the widow 
before her second marriage, when her second hus- 
band acquired her former means ; therefore, if the 
second husband maintain such children, it is a good 
consideration for a promise by them when they come 
of age, to repay the expense of their maintenance re- 
spectively; especially where the second husband was 
a man of small substance, and the children had a 
competent provision to receive when they came of 
age, which was to accumulate for them in the mean 
time, and he made no application to Chancery for 
an allowance out of the fund, as he might have done ; 
Cooper V. Martin, 4 East. 76. 

Though a husband is not bound to provide for 
the children of his wife by a former marriage, yet if 
he takes them into his house, and they become part 
of his family, he shall be deemed to stand in loco 
parentis, and be liable in a contract made by his 
wife for their education ; Stone v, Carr, 2 Esp. 1, 
Kenyon. 
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If a husband educate a wife's child by a former 
husband, he cannot recover compensation from such 
child when it comes of age ; Pelly v. Rawlins, 
Peake's Add. Cas. 226, Lawrence. 

A second husband shall have an allowance for the 
maintenance of his wife'^s children by a former mar- 
riage out of their fortunes ; Billingsley v. Critchet, 
1 Bro. C. C. 268. 

If a woman makes a will, and afterwards mar- 
ries, and dies during the life of her husband, yet, 
being at the time of her death incapable by law of 
devising because her husband is then living, the will 
ia void ; for it is necessary, in order to make her 
will of force in law that she had ability to make a 
will, not only at the time of making thereof when 
the will received its being, but also at the time of 
her death, at which time only any will can receive 
its strength and confirmation ; 4 Rep. 60 ; 2 P. 
Wms. 624. If a wife survives her husband, a will 
made during the marriage is not good ; because she 
is during such time, by law, restrained from mak- 
ing any will ; but if a will is made during the mar- 
riage, and she survives her husband, and approves 
and confirms the will after his death, in this case it 
will be good by reason of her new consent or new 
declaration of her will ; for then it is, as it were, a 
new will. 

If a woman makes her will, and afterwards mar- 
ries, and survives her husband, and dies a widow, 
leaving such will made before her marriage, it has 
been held that the will was revived and in force ; 
Plowd. Comm. 348. But later determinations 



OF MARRIAGE. 73 

seem to have settled, that though she was ahle ia 
law to make a will, both at the time of the execu- 
tion of it, and at her death, yet such will shall not 
be good or valid in law without a re-publication ; it 
having been once absolutely revoked, and entirely 
made void by the marriage ; see 2 T. Rep. 695. 

Althotigh a married woman is, generally speak- 
ing, so entirely under the power of her husband, that 
she cannot make, what, in propriety of speech, is 
called a will, yet she may, with the consent of her 
husband, make what is termed an appointment, and 
which, like a will, does not take effect till her death, 
and may be altered or revoked during her life ; and 
the usual way in such cases is, for the intended hus- 
band to enter into marriage articles, or a bond, be- 
fore marriage, in a sufficient penalty conditioned, to 
permit his wife to make a will, and to dispose of 
money or legacies to a certain value, and to pay 
what she shall appoint not exceeding such value ; 
and in that case, if, after the marriage and during it, 
she makes any writing, purporting to be her will, 
and disposes of legacies to the value agreed on, 
though, in strictness of law, she cannot make a will 
without her husband'^s positive assent to the specific 
will, but only something like a will, yet this shall 
be good as an appointment, and the husband is 
bound by his bond, agreement, or covenant, to allow 
the execution of it ; 2 Comm. c. 82. And this will 
or appointment ought to be proved in the Spiritual 
Court ; 1 Burr. 431 ; Stone v, Forsyth, Doug. 707. 

To the above general rules there are also some 
few other exceptions, et eoeceptio probat regulam. 
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The Queen consort is exempted from these re- 
strictions, and she may dispose of her goods and 
personal estate by will, without the consent of her 
lord. 

If a married woman is executrix to some other 
person, and in that right has -goods and chattels, 
these do not become the property of the husband by 
marriage, because she has them not for her own 
use, but as representing the person of another ; and, 
therefore, in this case, she may, for the continuation 
of the executorship only, and for no other purpose, 
make an executor, and, consequently a will, without 
the consent of her husband ; but she cannot, either 
in her lifetime, or by her will, dispose of the goods 
which she is thus possessed of in right of another, 
any otherwise than as by law she is required to do 
as executrix. 

If a married woman has any pin-money, or se- 
parate maintenance, she may dispose of any savings 
made by her out of the same by will, without the 
control of her husband ; Pre. Ch. 44. 

Another remarkable exception is in favour of a 
married woman whose husband is banished for his 
life by Act of Parliament ; for she may make a will, 
and act in everything as if she was unmarried, or as 
if the husband was dead ; 2 Vem. 104. 

Where personal property is given to a married 
woman for her sole and separate use, she may dis- 
pose of it by will without the assent of her husband ; 
3 Bro. C. R. 8. 

Where lands are conveyed to trustees, a married 
woman may have the power of appointing the dis- 
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position of them after her death, which appoint- 
ment must be execated like the will if a^bn^ sole, 
and will be subject to the same rules of construc- 
tion ; 2 Ves. 610 ; 1 Bro. C. R. 99. And (though 
the contrary has been held) it has been determined 
by the House of Lords, that the appointment of a 
married woman is effectual against the heir-at-law ; 
though it depends only upon an agreement of her 
husband before marriage without any conveyance of 
the estate to trustees. Bro. P. C. vi. 156. 

If a man makes a will in his sickness, at the over 
importunity of his wife, contrary to his own wishes 
and desires, and merely that he may be quiet, this 
is a will made by restraint, and shall not be good ; 
Sty. 427. 

According to some books, by custom of a parti- 
cular place, as of York, the wife may take by im- 
mediate conveyance from the husband ; Fitz. Pre- 
scription, 61 ; Bro. Custom, 56. And it seems 
that a donatio causa mortis (a gift to have effect 
after death) by husband to wife may be good ; be- 
cause that is in the nature of a legacy ; 1 P. Wms. 
441. 

Where the husband or vrife act en autre droits 
{in another'^s right) the one may make an estate 
to the other ; as if the wife has an authority by 
will to sell, she may sell to her husband ; 1 Inst. 
112, a ; 187, b, and the notes there. 

If the feme obligee take the obligor to husband, 
this is a release in law. The same if there be two 
femes obligees, and the one take the debtor to hus- 
band ; 1 Inst. 264, b. ; Cro. Car. 55 L 
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In the case of Smith v. Stafford, (Hob. 216,) the 
husband promised the wife before marriage, that he 
would leave her worth ^100. The marriage took 
effect, and the question was whether the marriage 
was a release of the promise. All the Judges, but 
Hobart, were of opinion, that as the action could 
not arise during the marriage, the marriage could 
not be a release of it. The doctrine of this case 
seems to be admitted in the case of Oage v, Ac- 
ton ; 1 Salk. 325 ; 12 Mod. 290. The case there 
arose upon a bond executed by the husband to 
the wife before marriage, with a condition mak- 
ing it void if she survived him, and he left her 
d£*1000. Two of the Judges were of opinion that 
the debt was only suspended, as it was on a contin- 
gency which could not by any possibility happen 
during the marriage. But Lord C. J. Holt dif- 
fered from them ; he admitted that a covenant or 
promise by the husband to the wife to leave her so 
much in case she survives him is good, because it is 
only a future debt on a contingency which cannot 
happen during the marriage, and that is precedent 
to the debt ; but that a bond debt was a present 
debt, and the condition was not precedent but sub- 
sequent that made it a present duty ; and the mar- 
riage was consequently a release of it. The case 
afterwards went into Chancery ; the bond was there 
taken to be the agreement of the parties, and relief 
accordingly decreed ; 2 Vem. 481. A hke decree 
was made in the case of Camel v. Buckle ; 2 P. 
Wms. 243 ; and see 2 Freem. 205. 
A., before marriage with M., agrees with M., by 
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deed in writing, that she, or such as she should ap- 
point, should, during the coverture, receive and dis- 
pose of the rents of her jointure, by a former husband, 
as she pleased. It was decreed that. This agreement 
being with the feme herself before marriage was by 
the marriage extinguished; Chan. Ca. 21. But 
where a man, before marriage, articled with the 
feme to make a settlement of certain lands before 
the marriage should be solemnised, they inter- 
married before the settlement, and then the husband 
died : On a bill by the widow for an execution of 
the articles, it was decreed against the heir-at-law 
of the baron, that the articles should be executed ; 
2 Vent. 843. 

By marriage the husband hath power over his 
wife'^s person ; and by the old law he might give 
her moderate correction ; 1 Hawk, P. C. 258 ; but 
this power was confined within reasonable bounds ; 
Moor, 874, F. N. B. 80. In the time of Charles II. 
this power of correction began to be doubted ; 1 Sid. 
113 ; 3 Kebb. 433. The courts of law, however, 
still permit a husband to restrain a wife of her 
liberty, in case of any gross misbehaviour; Stra. 478, 
875. But if he threaten to kill her, Sz:c. she may 
make him find surety of the peace, by suing a writ 
of supplicavit out of Chancery, or by preferring 
articles of the peace against him in the Court of 
King^s Bench, or she may apply to the Spiritual 
Court for a divorce, propter saevitiam^ (for cruelty) ; 
Crom. 28, 136; F.N. B.'80; Heil. 149, cont.; 
1 Sid. 113, 116; Dalt. c. 68; Lamb. 7 : Crom. 
133. 
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The courts of law will grant a habeas corpus to 
relieve a wife from unjust imprisonment. 

The freehold, or right of possession of all the 
wife^s lands of inheritance, vests in the husbaud im- 
mediately upon the marriage, the right of property 
still being preserved to her ; 1 Inst. 851, a ,- 278, b; 
826 6, in Note. This estate he may convey to 
another. By statute 82 Henry VIII. c. 28, leases 
of the wife^s inheritance must be made by indenture, 
to which the husband and wife are both parties, 
to be sealed by the wife, and the rent to be reserved 
to the husband and wife, and to the heirs of the 
wife; and the husband shall not alien the rent 
longer than during tlie coverture, except by fine, 
(which with recovery is abolished by 3 and 4 Wil. IV. 
c. 74, and an assurance by deed inrolled, substituted,) 
levied by husband and wife. By the same act it is 
provided that no fine, or other act done by the hus- 
band only, of the inheritance or freehold of his wife, 
shall be any discontinuance thereof, or prejudicial to 
the wife or her heirs, but they may enter according 
to their rights ; fines whereunto the wife is party and 
privy (and the above mentioned leases) only ex- 
cepted. 

At the common law, no person had a right to ad- 
minister. The Ordinary might grant administra- 
tion to whom he pleased, till the statutes, which 
gave it to the next of kin, and, if there were per- 
sons of equal kindred, whichever took administra- 
tion first was entitled to the surplus. The statute 
of distribution was made to prevent this. Where 
the wife was entitled only to the trust of a chattel real 
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as mortgage, or to any chose in action or contingent 
interest in any kind of personality, it seems to have 
been donbted whether, if the husband sarvived her, 
he was entitled to the benefit of it or not. See 
1 Inst. 351 ; 4 Inst. 87 ; Rol. Abr. 846 ; All. 15 ; 
Cro. EKz. 466 ; 8 C. R. 37 ; Gilb. Ca. Eq. 234. 

Upon the construction of the statute of distribu- 
tions (22 & 28 Chas. II. c. 10, explained by 29 Chaa. 
II. c. 80,) it has been held that the husband may 
administer to his deceased wife ; and that he is en- 
titled, for his own benefit, to all her chattels real, 
things in action, trusts, and every other species of 
personal property, whether actually vested in her, 
and reduced into possession, or contingent, or re- 
coverable only by action or suit. It was, however, 
made a question after the statute 29 Charles II. c. 
3, § 25., whether, if the husband having survived 
his wife, afterwards die, during the suspense of the 
contingency upon which any part of his wife's pro- 
perty depended, or without having reduced into 
possession such of her property as lay in action or 
suit, his representative or his wife'^s next of kin 
were entitled thereto. But by a series of cases it is 
now settled, that the representative of the husband 
is entitled as much to this species of his wife'^s pro- 
perty, as to any other ; that the right of adminis- 
tration, follows the right of the estate, and ought, in 
case of the husband's death after the wife, to be 
granted to the next of kin of the husband. See 
Hargrave s Law Tracts, 475. And that if admi- 
nistration de bonis non of the wife is obtained by 
any third person, he is a trustee for the representa- 
tive of the husband. See 1 P. Wms. 878, 882. 
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In case the wife sunrive the husband there is a 
material difference with respect to chattels real, and 
goods, cattle, money, and other chattels personal. 
All chattels personal become the property of the 
husband immediately on the marriage ; he may dis- 
pose of them without the consent or concurrence of 
his wife ; and at his death, whether he dies in her 
lifetime or survives her they belong to his personal 
representative. See 10 Co. 42 ; 2 Inst. 610. 

As regards her chattels real, as leases for years, 
there is a distinction between those which are in 
the nature of a present vested interest in the wife, 
ahd those in which she has only a possible or con* 
tingent interest. To understimd this, it may be 
said that it was formerly held that a disposition of 
a term of years to a man for his life, was such a 
total disposition of the term that no disposition could 
be made of the possible residue of the term ; or at 
least, that if it was made, the first devisee might 
dispose of the whole term, notwithstanding the de- 
vise of the residue. This is reported (Dy. 74.) to 
have been determined by aU the judges in a case in 
6 Ed. 6. The Court of Chancery first broke through 
this rule, and supported such future dispositions, 
when made by way of trust ; there example was 
followed by the courts of law in Mat. Manning'^s 
case, 8 Rep. 94, b ; and Lampet's case, 10 Rep. 
46, 6, This disposition of the residue of a term, after 
a previous disposition of it to one for life, operates by 
way of executry devise, and the interest of the de- 
visee of the residue is called a possibility. This 
possible interest in a term of years differs from a 
contingent interest created by way of remainder. 
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If a person limits a real estate to A. for life, and 
after the decease of A., and if B. dies in A.'^s life- 
time, to C. for a term of years, this operates not 
as an execatry devise, but aa a remainder, and 
therefore is not to be considered as a possibility, but 
as a contingent interest. So if a person marries a 
woman possessed of, or entitled to the trust of a 
present, actual, and vested interest in a term of 
years, or any other chattel real, it so far becomes 
his property, that he may dispose of it during her 
life ; and if he survives her, it vests in him abso- 
lutely ; but if he makes no disposition of it, and she 
survives him, it belongs to her, and not to his repre- 
sentatives ; nor is he in this case entitled to dispose 
of it from her by will ; Prec. Ch. 418 ; 2 Vern. 270. 
If a person marries a woman entitled to a possi- 
ble or contingent interest in a term of years, if it is a 
legal interest ; that is, such an interest, as upon the 
determination of the previous estate, or the happen- 
ing of the contingency, .will immediately vest in 
possession in the wife, there the husband may assign 
it, unless, perhaps, in those cases where the possibi- 
lity, or contingency, is of such a nature, that' it can- 
not happen during the husband''s lifetime ; 1 Inst. 
46, b; 10 Rep. 51, a ; Hutt. 17; 1 Salk. 8^6. 
But it is an exception to this rule, at least in equity, 
that if a friture or executory interest in a term or 
other chattel, is provided for the wife, by or with 
the consent of the husband, there he cannot dis- 
pose of it from the wife, as it would be absurd to 
allow him to defeat his own agreement. But this 
supposes the provision to be made before marriage ; 
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for if made subsequent, it is a mere voluntary act, 
and void against an assignee for a valuable coneide- 
ration ; 1, Cha. Ca. 225 ; 1 Vem. 7, 18 ; 1 Eq. 
Ab. 58. 

If a wife have a chattel real en auter droits as 
executor or administrator, the husband cannot dis- 
pose of it ; 1 Inst. 851, a. But if the wife had it 
as executrix to a former husband, the husband may 
dispose of it; 8 Wills. 277. And if a woman be 
joint tenant of a chattel real, and marries and dies, 
the husband shall not have it, but it survives to the 
other joint tenant ; 1 Inst. 185, 6 ; and the husband 
hath not power over a chattel real, which the wife 
hath as guardian ; Plowd. 294. 

Things in action do not vest in the husband till 
he reduces them into possession. It has been held 
that the husband may sue alone, for a debt due to 
the wife upon bond ; but that if he join her in the 
action, and recover judgment and die, the judgment 
will survive to her ; 1 Vem. 896 ; see All. 86 ; 2 
Lev. 107 ; 2 Vez. 677. The principle of this dis- 
tinction appears to be, that his bringing the action 
in his own name alone, is a disagreement to his wife'^s 
interest, and implies it to be his intention that it 
should not survive to her ; but if he brings the ac- 
tion in the joint names of himself and his wife, the 
judgment is that they both should recover ; so that 
the surviving wife, and not the representative of the 
husband, is to bring the scire facias on the judg- 
ment. In 3 Atk. 21, Lord Hardwicke is reported 
to say, that at law if the husband has recovered a 
judgment for a debt of the wife, and dies before 
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executioD, the surviving wife, not the husband's exe- 
cutors is entitled. 

These appear to be the general prindples of the 
courts of law, respecting the interest which the hus- 
band takes in, and the power given him over the 
things in action of his wife ; but the courts of equity 
have admitted many very nice distinctions respect- 
ing them. 

A settlement made before marriage, if made in con- 
sideration of the wife's fortune, entitlesthe representa- 
tive of the husband dying in his wife's lifetime, to the 
whole of her things in action ; but it has been said, 
that if it is not made in consideration of her fortune, 
the surviving wife will be entitled to the things in 
action, the property of which has not been reduced 
into his power by the husband in his hfetime ; so, if 
the settlement is in consideration of a particular part 
of her fortune, such of the things in action as are 
not comprised in that part, it has been said, survive 
to the wife ; see Prec. Ch. '63 ; 2 Vem. 502 ; Talb. 
1 68. In the case of Blois v. Countess of Hereford ; 
2 Vem. 501, a settlement was made for the benefit 
of the wife, but no mention was made of her per- 
sonal estate ; it was decreed to belong to the repre- 
sentatives of the husband ; and it was then said, 
that in all cases where there was a settlement equi- 
valent to the wife's portion, it should be intended 
that he is to have the portion, though there is no 
agreement for that purpose ; See Eq. Ab. G9. 

If the husband cannot recover the things in ac- 
tion of his wife, but by the assistance of a court of 
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equity, the conrt, upon the principle that he who 
seeks equity must do equity, will not give him their 
assistance to recover the property, unless he either 
has made a previous provision for her, or agrees to 
do it out of the property prayed for ; or unless the 
wife. appears in court, and consents to the property 
being made over to him ; 2 F. Wms. 641 ; 3 P. 
Wms. 12; Toth. 179 ; 2 Vez. 669. Neither will 
the court, where no settlement is made for the wife, 
direct the fortune to be paid to the husband, in all 
cases where she does appear personally and consent 
to it ; 2 Vez. 579. It appears to be agreed, that 
the interest is always payable to the husband if he 
maintains his wife; 2 Vez. 5612; yet where the 
husband receives a great part of the wife^s fortune, 
and will not settle the rest, the court will not only 
stop the payment of the residue of her fortune, but 
will even prevent his receiving the interest of the 
residue, that it may accumulate for her benefit ; 8 
Atk. 21. 

Voluntiers and assignees under a commission of 
bankruptcy, are in cases of this nature subject to 
the same equity as the husband, and are therefore 
required by the court, if they apply for its assist- 
ance in recovering the wife's fortune, to make a 
proper provision for her out of it ; 2 Atk. 420 ; 1 
P. Wms. 882. But if the husband actually assigns 
either a trust term of his wife, or a thing in action, 
for a valuable consideration, the court does not com- 
pel the assignee to make a provision for the wife ; 
1 Vem. 7 ; see 1 Vem. 18, and Cox's P. Wms. i. 
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459, in note, where Lord Thurlow is reported to 
have said in a case before him, ^' that he did not find 
it any where decided, that if the husband makes an 
actual assignment by contract for a valuable consid- 
eration, the assignee should be bound to make any 
provision for the wife ; but that a court of equity 
has much greater consideration, for an assignment 
actually made by contract, than for an assignment 
made by mere operation of law ; for in this latter 
case the creditor should be exactly in the case of the 
husband, and subject precisely to the same equity 
in favour of the wife.'' 

But notwithstanding the uniform and earnest so- 
licitude of the Courts of Equity, to make some pro- 
vision for the wife out of her fortune in those cases 
where the husband, or those claiming under him, by 
act of Taw, cannot come at it, without the assistance 
of those courts, still it does not appear that they 
have ever interfered to prevent its being paid the 
husband, or to inhibit him from recovering it at 
law ; 2 Atk. 420. In Pre. Ch. 414, it is observed, 
that if the trustees pay the wife's fortune it is with- 
out remedy. 

Money due on mortgage is considered as a thing 
in action. It seems to have been formerly under- 
stood, that as the husband could not dispose of lands 
mortgaged in fee, without the wife, the estate re- 
maining in the wife carried the money along with it 
to her and her representatives ; but that as to the 
trust and the absolute power of a term of years, there 
was nothing to keep a mortgage debt, secured by a 
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term, from going to the husband's representatives ; 
but this distinction no longer prevails ; and it is now 
settled, that though, in the case of a mortgage in 
fee, the legal fee of the lands in mortgage continues 
in the wife, she is but a trustee, and the trust of the 
mortgage follows the property of the debt ; see 
1 P. Wms. 458 ; S Atk. 207. 

If husband and wife have a decree for money, in 
right of the wife, and then the husband dies, the be- 
nefit of the decree belongs to the wife, and not to 
the executor of the husband. This was certified bv 
Hyde, Ch. J. and his certificate, confirmed by Lord 
Chancellor ; 1 Cha. Ca. £7. If the wife has a judg- 
ment, and it is extended upon an elegit^ the husband 
may assign it without a consideration. So, if a 
judgment be given in trust for a feme sole, who 
marries, and by consent of her trustees is in posses- 
sion of the land extended, the husband may assign 
over the extended interest ; and by the same reason, 
if the feme has a decree, to hold and enjoy lands 
until a debt due to her is paid, and she is in pos- 
session of the land under this decree, and marries, 
the husband may assign it without any considera- 
tion, for it is in nature of an extent ; 8 P. Wms. 
200. 

If a lease be conveyed by a feme sole, in trust for 
the use of herself, if she afterwards marries, it can- 
not be disposed off by the husband : if she dies, 
he shall not have it, but the executors of the wife ; 
March. 44 ; see 2 Vem. 270. If a woman, having 
a rent for life, takes husband, he shall have action 
of debt for the rent incurred during the coverture, 
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after the death of the wife; 1 Danv. 719. And 
arrears due in the lifetime of the husband, after his 
death, shall survive to the wife, if she outlives him, 
and her administrators after her death ; 2 Lut. 1151. 
A woman, lessee for life, rendering rent, takes hus- 
band, and dies, the husband shall be charged in 
action of debt for the rent which was grown due 
during the coverture, because he took the profits 
out of which the rent ought to issue; Keilw. 125 ; 
Raym. 6. 

If a wife sues a woman in the spiritual court for 
adultery with her husband, and obtains a sentence 
against her, and costs, the husband may release 
these costs, for the marriage continues, and whatever 
accrues to the wife during coverture, belongs to the 
husband ; per Holt. Ch. J . on motion for prohibi- 
tion, 1 Salk. 115. 

But if the husband and wife be divorced a mensa 
et tkoro^ and the wife has her alimony, and sues 
for defamation or other injury, and there has costs, 
and the husband releases them, this shall not bar 
the wife, for these costs come in lieu of what she 
hath spent out of her alimony, which is a separate 
maintenance, and not in the power of her husband ; 

1 Rol. Rep. 426 ; 3 Bulst. 264 ; 1 Rol. Abr. 843 ; 

2 Rol. Abr. 293 ; 1 Salk. 115. 

A legacy was given to Sbfeme covert, who lived 
separate &om her husband, and the executor paid 
it to the feme, and took her receipt for it ; yet, on 
a bill brought by the husband against the executor, 
he was decreed to pay it over again, with interest ; 
1 Vem. 261. 



88 THE ENGLISH LAW 

If husband is attainted of felony, and pardoned 
on condition of transportation for life, and after- 
wards the wife becomes entitled to an orphanage 
share of personal estate, it shall not belong to the 
husband, but to the wife ; 3 P. Wms. 37. 

Trinkets and jewels given to a wife before mar- 
riage, become the husband^s again by marriage, and 
are liable to his debts, if his personal estate is not 
sufficient ; 2 Atk. 104. 

And as the husband may generally acquire a pro- 
perty in all the personal substance of the wife, so, 
in one particular instance, the wife may acquire 
a property in some of her husband's goods, which 
shall remain to her after his death, and not go to 
his executors. These are called her parapher- 
nalia ; which is a term borrowed from the Roman 
Law, and is derived from the Greek, signifying 
something over and above her dower. The English 
Law uses it to signify the apparel and ornaments of 
the wife, suitable to her rank and degree; and, 
therefore, even the jewels of a Peeress usually worn 
by her, have been held to be paraphernalia ; Moor, 
^13. These she becomes entitled to at the death 
of her husband, over and above her jointure or 
dower, and preferably to all other representatives ; 
Cro. Car. 343, 7 ; 1 Ro. Ab. 911 ; 2 Leon. 166. 
Neither can the husband devise by his will such 
ornaments or jewels of his wife ; though, during his 
life, perhaps, he hath the power to sell or give them 
away ; No/s Max. C. 49 ; 2 Comm. 436. But if 
she continue in the use of them till his death, she 
shall afterwards retain them against his executors 
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and administrators, and all other persons except 
creditors, where there is a deficiency of assets ; 1 
P. Wms. 730 ; — ^and her necessary apparel is pro- 
tected even against the claim of creditors ; Noy''s 
Max. C. 4f9. 

That the widow'^s paraphernalia are subject to 
the debts, but preferred to the legacies of the hus- 
band ; and that the general rules of marshalling 
assets are applicable in giving effect to such priority, 
see not only 1 P. Wms. 730, quoted above, but 
also 2 P. Wms. 644; 2 Atk. 104, 642; 3 Atk. 
369, 398 ; 2 Vez. 7. See also Cha. Ca. 240 ; 1 
C. R. 27. 

In one place, RoUe says the wife shall have a 
necessary bed and apparel ; 1 Roll. 911, 1. 20. See 
farther on the subject of paraphernalia, Com. Dig. 
tit. Baron and Feme, F. 3. 



OPERATION OF MABBIAGE ON W1FE''s PEOPERTY, 

1 . In her own right. 

To her own use. A gift by will by a husband 
to his wife, for her sole use and benefit, is equiva- 
lent to a gift for her separate use. ■ v. Lyne, 
1 Younge, 562. 

Legacy to a married woman, " to and for her own 
use and benefit,^'* does not give a separate estate. 
Roberts v. Spicer, 5 Madd. 491. 

A legacy given to a married woman for her own 
use and at her own disposal, vests in her as separate 
estate ; Prichard v. Ames, 1 Turn, and Russ. 222. 

H 
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Lands were settled upon trast after the death of 
the settlor, to sell the same and distribute the pro- 
ceeds among all the 8ettlor''s children nominatim ; 
and, as to the shares of the two who were married 
women, the trustees were directed to pay the same 
^'into their own and respective hands, to and for 
their own use and benefit,^' but in case they should 
be then dead, to pay their shares to their respective 
husbands for their own use and benefit : — Held, that 
these shares did not vest in the married women to 
their separate use, Tyler v. Lake. 2 Russ. and 
Mylne, 183. 

A settlement by a lady about to marry, of her 
property to trustees, for " her own sole and separate 
use, benefit, and disposition,^' gives a separate estate. 
Ew parte, Ray 1 Madd. 199. 

Where personal estate is given to Sifeme covert, 
to her sole and separate use, she may dispose of it 
by will without the assent of her husband. Fetti- 
place V. Gorges, S Bro. C. C. 8. 

Husband's interest. Husband may forfeit or dis- 
pose of his wife's chattel real during her life ; if he 
does not, it survives to her ; if he survives, it goes 
absolutely to him. Moody v, Matthews, 7 Ves. 
Jun. 188. 

A wife's term may be disposed of or forfeited by 
her husband, or taken in execution for his debt ; 
but if not, it survives against his representative. 
Wildman v. Wild»ian, 9 Ves. Jun. 177. 

Husband, where he can, may lay hold of wife's 
property, and a court of equity will not interfere. 
Murray v. EUbank (Lord), 10 Ves. Jun. 90. 
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Money ordered to be paid to the husband in right 
of fails m&y is a vested interest in him. Heygate v. 
Annesty, 8 Bro. C. C. 862. 

A., in a marriage setUement, reciting that I., his 
intended wife, was possessed of certain goods, and 
that it had been agreed that in case die survived 
him, she should have the goods and such articles as 
might be bought in lieu thereof, for her own use, and 
in case she should die before him, that she might 
dispose of the goods, covenanted with trustees that 
he would not dispose of the goods without the con- 
sent of I. ; that he would purchase new articles in 
lieu of those which might be worn out or disposed 
of; that if she survived him she should have the 
goods for her own use, and if he survived her, she 
should dispose of them subject to his life interest. 
No assignment of the goods was made to the trus- 
tees. A. and I. separated after their marriage, and 
I. demised the goods to F. as a yearly tenant : — 
Held, first, that the goods were, notwithstanding 
the settlement, the property of A., and might be 
seized under a. Jieri facias against him ; but, second- 
ly, that they could not be seized for his debt, during 
the continuance of the demise to F. Izod v. Lamb, 
1 C. and J. S5. 

%, As Personal Representative. 

A wife may make a will, disposing of property, 
which she only has in autre droit as executrix, with- 
out her husband^s consent. Scammell v. WilkiuT 
son, 2 East, 552. 
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For of such property the law makes no gift to the 
husband though he surviye. Stow v. Drinkwater, 
Loflft, 83. 

A husband who marries a feme administratrix 
may Burrender or dispose of a tenn which she has in 
that right. Thrustout d. Leviek, Coppin 2 W . Black. 
801; 3 Wils. 217. 

If a bond be given to husband and wife, adminis- 
tratrix, the husband alone may declare on it, as on 
a bond made to himself. Ankerstein v. Clarke, 4 
T. R. 616. 



HUSBAND^S POWER 01* INTERFERENCE. 



A court of equity will not decree that which seemsr 
to be impossible ; and it is more than doubtful, 
whether the old law now prevails by which a man 
was compellable to procure his wife to levy a fine. 
Frederick tJ. Coxwell, 3 Y. and J. 514. 

The husband having taken a bond conditioned 
to pay his wife an annuity by the obligor, the latter 
cannot, without the assent of the husband, agree 
with the wife to discharge himself from futui^ pay- 
ments of the annuity for a certain period, in consi- 
deration of his discharging certain debts of the hus- 
band, but the husband may, notwithstanding, sue 
for the arrears of the annuity when due. Brown «. 
Benson, 3 East, 331. 

Though a wife live separate from her husband, 
and support her children, and earn a salary for her 
services, yet the party owing it cannot pay her after 
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notice from the husband not to do so ; and if the 
employer pay her such salary, the husband may sue 
him for its amount. Glover v. Drury Lane Thea- 
tre, 2 Chit. 117. 

A wife living apart from her husband, according 
to the terms of a deed of separation, is no longer 
subject to his authority. Rex v. Mead, 2 Ld. Ken. 
279. 

The funds of a married woman, standing in the 
name of the accountant-general to her account, may 
be pledged by her husband. Sansum v. Dewar, S 
Russ. 91. 



SURVIVORSHIP OF PARTIES. 

A debt contracted by the wife before marriage 
survives against her upon the death of her husband* 
Woodman v. Chapman, 1 Camp. 189. Ellen- 
borough. 

The administrator of a husband who survived his 
wife, and died without taking out administration of 
her effects, cannot recover her choses in action ; for 
that purpose administration must be taken out to 
the wife. Betts v. Kimpton, 2 B. and Adol. 273. 

A., being possessed of lands for a term of 999 
years, previous to his marriage with B., granted the 
term to " B, and her heirs, immediately after the 
death of A., to held the same to the said B., and her 
heirs, to and for her and their own proper use for 
ever ;**' the marriage took place, A. survived B., and 
died without issue, intestate, and without having 
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taken out administration to B., his wife; the term, 
upon the death of A., went to his administrator, and 
not to the administrator of B. Doe. d. Roberts o. 
Polgrean, 1 H. Black, 585. 

By a marriage settlement, the husband had the 
wife''s estate for life, with a power to grant leases for 
twenty-one years, but no longer. In breach of the 
power, he granted a lease to A. for ninety-nine years, 
determinable upon lives. The wife survived him, 
and conveyed the fee to B. ; and in the conveyance 
was recited the lease to A., who was recognised as 
being then tenant in possession of the estate, at the 
yearly rent reserved. In an action of ejectment 
brought by B., against the assignee of the lease : — 
Held, that the lease being void, and the recital only 
matter of description, no demand of possession was 
necessary to sustain the action. Doe. d. Biggs v. 
White, 2 D. and R. 116. 

A husband cannot maintain an action of covenant 
against a lessee for arrears of rent, accruing after 
the death of his wife, on a lease of her land by 
himself and his wife, under seal, during coverture, 
and in which the lessee covenanted with the hus- 
band and wife and the heirs of the wife for the pay- 
ment of rent ; Hill v, Saunders, 2 Bing. 112 ; 9 
Moore, 238, 1 C. and P. 80 ; S. C. in error, 7 D. 
and R. 17 ; 4 B. and C. 529. And if such a lease 
be made according to the provisions of the statute 
32 Henry VIII., c 28, it continues during the 
term, notwithstanding the death of the wife ; and 
although her heir is entitled to the rent, he cannot 
enter or eject; Id. 
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A mortgage by husband and wife of her estate is 
void after the husband^s death, and not merely void- 
able, though in the form of a lease ; Goodright d. 
Carter v. Straphan Lofft, 763 ; Cowp. 201 ; 1 
Dougl. 53 n. 

A married woman, being administratrix, received 
a snm of money in that character, and lent the 
same to her husband, and took in return for it the 
joint and several promissory note of her husband, and 
two other persons, payable to her with interest : — 
Held, that although she could not have maintained 
any action upon the note during the lifetime of her 
husband, yet that he having died, and it having 
been given for a good consideration, it was a chose 
in action surviving to the wife, and that she might 
maintain an action upon it against either of the 
other makers at any time within six years after the 
death of her husband, and recover interest from the 
date of the note ; Richards v. Richards, 2 B. and 
Adol. 447. 

Possession by husband as executor and trustee is 
not a reduction into possession of his wife'^s share of 
the residue, entitling him against her right by sur- 
viving. Baker v. Hall, 12 Ves. Jun. 497. 

Declaration stated that the plaintiff had supplied 
goods to E. S. for the sum of £16; and, in con- 
sideration of the premises, and of the said sum 
being unpaid, E. S. afterwards promised to pay as 
soon as it was in her power. Averment, that 
though it was afterwards in her power, she refused. 
The proof was, that the goods were supplied to her 
while she was s^feme covert^ living apart &om her 
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husband, and that she, after his death, promised to 
pay : — Held, that as the price of the goods origi- 
naUy constituted a debt from the husband, and not 
from the defendant, the ground of the supposed 
moral obligation on which the assumpsit proceeded 
was not properly set out in the declaration, and 
therefore the plaintiff could not recover. Little- 
field V. Shee, 2 B. and Adol. 811. 

D. E., the father of E. N., after her marriage, 
drew a cheque in her favour upon his bankers 
for <f 10,000. The bankers gave her a promissory 
note for the ,£^10,000. ^1000, part of the prin- 
cipal money due on the note, was paid to W. L. N. 
the husband of E. N., and he also received the in- 
terest due on the note up to the time of his death : 
— Held, that upon his death, E. N. was entitled to 
the note as a chose in action, which had survived 
her ; Nash v. Nash, 2 Madd. 188. 

A husband entitled to his wife'^s choses in action, 
the wife being dead, is not compellable to make a 
settlement on the children of the marriage ; Scriven 
V. Tapley, Amb. 509. 

A married woman, who was the committee of 
the estate of her lunatic husband, was entitled to 
stock which was standing in the name of a trustee 
for her ; this stock was, under an order made in the 
lunacy, transferred into the name of the accoun- 
tant-general in the matter of the lunacy, and part of 
it was sold out and applied in payment of costs. The 
lunatic died, leaving his wife surviving him : — Held, 
that the stock had been reduced into the possession 
of the lunatic, and that the wife was not entitled 
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to it by right of survivorship. In re Jenkins, 5 
Russ. 183. 

Where husband and wife, by deed executed by 
both, assigned to a purchaser for valuable considera- 
tion, a moiety of a share of an ascertained fund in 
which the wife had a vested interest in remainder, 
expectant on the death of a tenant for. hfe of that 
fund, and both the wife and the tenant for life out- 
lived the husband: — Held, that the wife was entitled, 
by right of survivorship, to claim the whole of her 
share of the fund against such particular assignee, 
for valuable consideration ; Purdew v. Jackson, 
1 Russ. 1. 



PRIVILEGES or WIFE. 

1. From arrest on mesne process against herself. 

Generally a feme covert in custody on mesne 
process shall be discharged on common bail ; Ro- 
berts V. Anderson, 2 W. Black. 720. 

A married woman will be discharged from arrest 
on filing common bail, or the bail bond will be de- 
livered up to be cancelled, if her coverture is not 
disputed, and she has used no deceit before or at 
the time of obtaining the credit, nor will her subse- 
quently giving a bill of exchange to the plaintiff, in 
part payment, vary the rule ; Freame v. Mitford, 
^ Tyr. 189, 1 G. and M. 54. 

Even although her husband has absconded, and 

the debt had been incurred by her while Skfeme 

sole ; Crookes v. Fry, 1 B. and A. 165. But the 

I 
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Court will not discharge B,feme covert on common 
appearance, unless the coverture be open and noto- 
rious ; Pearson v. Meadow, 9, W. Black. 90S. 

The Court refused to discharge a married woman 
arrested, because there was no evidence of cohabita- 
tion, and they suspected pretence or collusion ; AnoH. 
Loffib, 896. 

Where a married woman was arrested as the 
drawer of a bill of exchange, and had given a bail 
bond, the Court ordered it to be delivered up to be 
cancelled ; Samwell v, Jenkins, 6 Moore, 500. 

Plaintiff^s knowledge of coverture, — If it appear 
that the plaintiff, by whom she has been arrested, 
knew her to be covert at the time of contracting 
the debt, the Court will discharge her ; Waters v. 
Smith, 6 T. R. 451. 

Not if she mistakingly informed him that her 
husband was dead; Pitt v. Thomson, 1 East, 16. 

Where a plaintiff knows that a defendant is 
married at the time of arresting her, although she 
may have represented herself as possessing separate 
property, the Court will discharge her on motion ; 
Slater t?. Mills, 1 Dowl. P. C. 280, 5 M. and P. 
608, 7 Bmg. 606. 

Defendant, a married woman, was arrested upon 
a bill of exchange, which she had given for the edu- 
cation of children by a former husband. The^ 
plaintiff having been apprized of the second mar- 
riage, ihe Court discharged the defendant' upon a 
summary application, although she had given out 
that she had property of her own, and that the bill 
would be duly paid.; Id. 
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Where a married woman has been arrested as 
acceptor of a bill of exchange, at the suit of an in- 
dorsee, the Court of C. P. will not order the bail 
bond to be cancelled, on an afiadavit that the drawer, 
when he drew the bill, knew the defendant to be a 
married woman ; Prichard v. Cowlam, 2 Marsh. 
40. 

Where a married woman has been arrested as 
acceptor of a bill of exchange, at the suit of an 
administratrix, to whose intestate the bill was in- 
dorsed, the Court of C. P. will order the bail 
bond to be cancelled on affadavits, that the drawer 
and intestate knew, at the time the bill was drawn, 
accepted, and transferred, that the defendant was a 
married woman ; HoUoway v. Lee, 2 Moore, 211. 

If a plamtiff knowingly arrests a married woman, 
the Court will make him pay the costs of the mo- 
tion for her discharge ; Wilson tj. Serres, 8 Taunt. 
807. 

Representation of being unmarried, — If a mar- 
ried woman represents herself as single, and by that 
means obtains credit — if arrested, she is not entitled 
to her discharge on motion ; Simon v. Winnington, 
1 Dowl. P. C. 1 6 ; S. P. Hall v. Barber, 1 Dowl. 
P. C. 8 ; Partridge v. Clarke, 6 T. R. 194 ; Pan- 
nell V. Taylor, 1 Turn, and Russ. 100. She is 
not, in such case, entitled to summary relief, but 
win be left to her plea of coverture ; ew parte Wat- 
son, 16 Ves. Jun. 266. 

The Court will discharge a/eme covert^ defen- 
dant upon a common appearance, though she con« 
tracted the debt as a feme sole^ and was trusted by 



100 THE ENGLISH LAW 

the plaintiff aa such, unless she represented herself 
to be single ; Collins v. Rowed, 1 N. R. 54. 

Other cases. — The Court of C. P. refused to 
discharge a defendant on the ground of coverture^ 
she being a foreigner, and her husband abroad, 
though she was not separated from him by deed, 
had no separate maintenance, nor had ever repre- 
sented herself as a single woman ; fiurfield v. De 
Pienne, (Duchess), 2 N. R. 380. 

A French woman and her husband came over to 
England ; the husband gave her a power of attor- 
ney to transact his business, and went to Hamburgh ; 
she cohabited with another man, and traded oH her 
own account with the plaintiff, by whom she was ar- 
rested ; under these circumstances, the Court of 
Common Pleas refused to discharge her on a com- 
mon appearance on the ground of her coverture, al- 
though the plaintiff appeared to have been acquaint- 
ed with it ; De Gaillon v. L'Aigle, 1 B, and P. 8. 

Where, in an action of assumpsit against a feme 
covert^ a considerable part of the debt for which she 
was sued being the board and education of a child, was 
contracted before the plaintiff was acquainted with 
her coverture, and she had acted with duplicity in 
eluding payment, and resided out of the jurisdiction 
of the Court of Common Pleas, that Court refiised 
to cancel the bail bond, and permit the defendant 
to file a common appearance ; Luden v. Justice^ 1 
Bing. 344 ; 8 Moore, 346. 

A feme covert^ on being arrested, was discharged 
on filing conmion bail, though separated from her 
husband by a divorce, a mensa et thoroy she hav- 
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ing appealed against the senteilce. of divorce, which 
appeal was pending at the tiitf^^be was arrested; 
Hookham v. Chambers, 6 Moor^.^65^ 3 B. and 
B. 22. / . 

Application for discharge. It is not's^'ojbjection 
to an application on the part of a married 'VsjfdiaQ, 
who has been arrested in vacation, to be disc&afg.ed.-. 
out of custody, founded on the usual affidavit, thaV' / 
the motion was made late in the term following the -*" 
arrest, because such an application does not proceed 
on a mere irregularity ; nor will the Court of Ex^ 
chequer order a, feme covert making such an appli* 
cation to pay costs, or impose any terms on her in 
ordering her discharge, opposed on an affidavit, stat- 
ing that she had been carrying on business on her 
own separate account, and that the action was 
brought for goods furnished to her in the way of 
her trade ; because the object of the application is 
tnatter of right ; Carlisle v. Starr, 9 Price, 161. 

On an application to discharge a defendant out 
of custody on the ground that she is a married 
woman, it is necessary that that &ct should be po- 
sitively stated in the affidavit ; therefore, where it 
was sworn that she was a married woman, as by: 
the certificate annexed, will appear, it was held in^ 
sufficient ; Harvey v. Cooke, 5 B. and A. 747. 

An affidavit in support of a rule for discharging 
a married woman out of custody upon an arrest is 
sufficiently positive, if it appear that she is a married 
woman, although it be subsequently quaUfied by 
adding that she was married at, &c., as appears by 
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a certificate annexed.! 'Oefyas v. Bolting, 1 Price^s 
P. C. 117. ./';\'* 

Costs to*)^ siibject to the undertaking of the hus- 
band to l2rin^.no action ; Id. 

WiienSk U woman was arrested as a drawer of a 

bpl 6^*Qxchange, at the suit of an indorsee, the Court 

.'X^^ofted to discharge her, on the affidavit of a third 

, *. *'|terson, that she was a married woman; Jones v. 

*'- Lewis, 2 Marsh. 885; 7 Taunt. 65. 

If a married woman be holden to bail (for the 
penalties incurred by insuring in the lottery) the 
Court of C. P. will discharge her, on entering a 
common appearance, if she make an affidavit of her 
coverture; Prichett v. Cross, 2 H. Black. 17* 

When arrested with her Husband. 

Where husband and wife were arrested, the latter 
was discharged out of custody on filing common 
bail ; Cattams v. Player, 3 D. and R. 247. 

A feme covert was discharged out of custody be* 
cause she was arrested without her husband, though 
the writ was sued out against both, on which non 
est inventus was returned as to the husband ; Ed- 
wards t>. Rourke, 1 T. R. 486. 

The wife of an attorney is not entitled to be dis- 
charged out of custody on mesne process, if arrested 
with her husband ; Robarts v. Mason, 1 Taunt. 
254. 

Where husband and wife were arrested for a 
debt contracted by the latter dum sola^ the rule 
for cancelling the baU bond given by the wife for 
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irregukujtj was made absolute, but without costs ; 
Taylor v. Whittaker, 2 D. and R. 2^5. 

When husband and wife are sued, and the hus« 
band alone has been arrested, bail may justify for 
him only on his filing common bail for his wife ; 
Coulson V. Scott, 1 Chit. 75. 

In Execution. 

Husband and wife may be both taken in execu- 
tion in an action for an assault by the wife ; Long- 
staff t?. Rain, 1 Wils. 149. 

If a feme covert be taken in execution under a 
warrant of attorney given by her as Skfeme aole^ the 
Court wiU not dischaige her on a summary appUca- 
tion ; Wilkins ». Wctherill, 3 B. and P. 220. 

Where a husband and wife were rendered after 
Judgment in discharge of the bail, the Court dis- 
charged the wife on motion ; Anon. 8 Wils. 124. 

Where a wife is taken in execution, she shall be 
discharged if it appears that she has no separate 
property out of which the demand can be satisfied ; 
Chalk V. Deacon, 1 Tidd'S Prae. 196 ; 6 Moore, 
128. 

It seems that if a married woman be taken in 
execution for a debt contracted by her before mar- 
riage, she cannot be discharged, although the hus- 
band .be in custody, on mesne process in the same 
suit ; at all events, the application for granting or 
refii^g such discharge is in the discretion of the 
Court ; Id. 

A married woman taken in execution, together 
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with her husband, for a debt due from her before 
marriage, is not entitled to be discharged, unless it 
appears that she has no separate property, even al- 
though the husband has been discharged under the 
insolvent act ; Sparkes v. Bell, 8 B. and G. 1 ; 2 
M. and R. 124. 

A married woman, being sued as B.f€me sole, suf- 
fered judgment to go by default, and had been taken 
in execution, the Court refused to discharge her out 
of custody, as she ought not to have suffered the 
plaintiff to have incurred the expense of executing 
a writ of enquiry ; Moses v, Richardson, 8 B. and 
C. 421. 
She must be left to her writ of error ; Id, 
In an action of trespass by husband and wife, if a 
non-suit takes place, the wife may be taken in exe- 
cution for the costs, if she has separate property ; 
Hoad V. Matthews, 2 Dowl. P. C. 149. 

To Habeas Corpus. 

The Court of King's Bench will not grant a 
habeas corpus to bring up the body of a feme 
covert^ on an affidavit that she is desirous of dis- 
posing of her separate property, and that her hus- 
band will not admit the necessary parties to see her ; 
and, that she is confined by illness, and not likely 
to live long; nor will they, under such circumstances, 
grant a rule to shew cause why the necessary par- 
ties should not be admitted to see feer, for, if there 
be no restraint of personal liberty, the matter is 
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only cognizable in a court of equity ; Rex v. Mid- 
dleton, ] Chit. 654. 

Where there are articles of separation, the wife 
may have a writ of habeas corpus if her husband 
confine her; Lord Yane^s Case, 13 East, 173, n. 

The Court will not deliver a wife to her husband 
who has used her ill ; Rex v. Brook, 4 Burr. 1991. 

On a motion for a habeas corpus to a private 
person, on the application of a husband, to bring up 
the body of his wife, the affidavit must state that 
she is detained against her will ; Rex v. Wisenaan. 
2 Smith, 61 7. 

INCAPACITIES OF WIFE. 

1. Generally. 

A feme covert cannot be estopped by her own 
act. — Parker v. Manning, 7 T. R. 539. 

An agreement by a wife, without the knowledge 
of her husband, to pay additional rent out of her 
separate property is good; Master v. Fuller, 1 
Ves. Jun. 513. 

If a woman married de facto to one whom she 
knows to have another wife, executes a deed as his 
wife jointly with him, she is bound as a feme sole ; 
Anstie V. Mason, Aust. 833. 

Prohibition lies to the spiritual Court, if a suit be 
instituted to obtain a general probate of the will of 
a woman made during her coverture, though with 
her husband^s consent, and though she survived him, 
for he could not, by any assent of his, enable her to 
dispose, by any will made during the coverture, of 
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property which she might acquire after his death, 
but only of property over which he himself had a 
disposing power ; Scammell v. Wilkinson, 2 East, 
552. 

Prohibition granted to the spiritual Court to stay 
their proceedings in a cause relative to the will of a 
married woman, who had power, by settlement, to 
make a will ; Jenkin v. Whitehouse, 1 Burr. 481. 
2 Ld. Ken. 161. 

A tradesman supplymg a married woman, living 
apart from her husband, with fiirniture upon hire, 
does not thereby divest himself of the present right 
of property in such goods, inasmuch as the marri- 
ed woman was incapable of acquiring it by any 
contract ; and therefore if the sheriff take such 
goods in execution at the suit of the husband^s cre- 
ditor, trover lies by the tradesman. But if the con- 
tract had been vaJid, the goods being let to hire 
generally, without any time limited, notice to deter- 
mine the contract given to the sheriff^s officer, 
and not to the other contracting party, would not 
be sufficient to determine the contract ; Smith v, 
Middlesex (Sheriff.) 15 East, 607. 

A feme covert cannot make an attorney ; Oulds 
«. Ssmsom, 3 Taunt. 261. 

A judgment confessed to wfeme covert is void, 
and so is her bond. — Roberts i). Pierson, 2 Wils. ^. 

ACTIONS BY AND AGAINST HUSBAND ANU WIFE. 

When both must sue. 
Wherever the suit will survive to the wife, she 
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must be joined as a party ; Dunstan ti, Burweld, 4 
Wils. 224. 

The wife can only join with the hnsband in brings 
ing an action where she is the meritorious cause of 
action, as where a legacy is left to her ; Rose <?« 
Bowler, 1 H. Black. 108. 

A husband and wife cannot join in assumpsit, 
without stating the interest of the wife ; Bidgood t. 
Way, 2 W. Black. 1286. 

A declaration in replevin, by J. S. and his wife, 
without showing any cause for joining the wife, is 
had on demurrer. — Serres v. Dodd, 2 N. R. 405, 

Husband and wife seised ef land in right of the 
wife may join in trespass for breaking and entering 
a close, and consuming and carrying away the grass 
there found, because the grass is the material pro« 
duce of the earth, and continually goes with the 
land ; Willey v» Hansworth, 1 Selw. N. P. 
294. n. 

Where husband and wife declared with A. jointly 
upon an agreement to demise lands to B. upon cer- 
tain considerations thereunto moving, and averring 
the promises to the three, and it appeared in evi- 
dence that the agreement was entered into by an 
agent for and on behalf of the wife and A., only :— 
Held, a fatal variance, though the husband had re- 
ceived rent from the tenant, subsequent to the date 
of the agreement ; Saunderson v. Griffiths, 8 D. 
and R. 64S. 

An action of trespass for an injury done to the 
property of the wife dum sola must be brought by 
the husband and wife ; but if such an action be 
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brought by the wife alone, the defendant must 
plead the coyerture in abatement, and not in bar ; 
Milner v. Mikes, S T. R. 627. 

If the plaintiff take a husband after suing out the 
writ, and before the declaration, the defendant can- 
not give her coyerture in eyidence under the general 
issue, but must plead it in abatement ; Morgan v. 
Painter, 6 T. R. 265. 

Declaration by husband and wife stated that, by 
agreement between the plaintiffs and defendant, re- 
citing that one J. L. had been arrested at the suit 
of the plaintiffs ; that the defendant had become 
bail to the sheriff; that the bail had been forfeited ; 
and that J. L. had giyen a cognovit for the debt 
and costs. It was understood and agreed between 
the plaintiffs and defendant, and the defendant im- 
dertook and promised, in consideration that the 
plaintiffs would not enter up judgment, or sue out 
execution against J. L. until a certain day ; that 
he, the defendant, would render J. L., on that day, 
or, in de&ult, pay the debt and costs. Ayerment, 
that the plaintiff had not entered up judgment or 
sued out execution against J. L. before the day. 
Breach, that the defendant did not render J. L. on 
the day, or pay the debt and costs : — Held, on mO" 
tion in arrest of judgment, after verdict for the 
plaintiffs, lat. That, as the agreement was stated to 
be with the plaintiffs, the promise must be taken 
after verdict to have been made to them. 2dly^ 
That it sufficiently appeared that the wife had a 
joint interest, because the recital in the agreement 
of a cognovit by J. L. to all the plaintiffs, was an 
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admission by the defendant of such joint interest. 
Sdly, That though the agreement by the wife was 
void, it might be rejected as surplusage, and that 
the count would then be good, as stating a promise 
to pay the debt and costs to the plaintiffs, in con- 
aideration that they would not enter up judgment, 
or sue out execution until a given day ; • Nurse v. 
Wills, 4 B. and Adol. 789. 

2. When either may sue alone, 

A man and woman had been married and were 
cohabiting together. Goods which had belonged to 
the woman before the marriage were seized and 
sold under an execution against the man. The 
woman afterwards discovered that the marriage was 
void : — Held, that she might recover, in trover, 
against the sheriff the full value of the goods, though 
exceeding the price for which they were sold ; 
Glasspool V. Young, 4 M. and R. 538. 

A feme covert living apart from her husband un- 
der sentence of separation, with alimony allowed, 
pendente lite, in the Ecclesiastical Court, having 
brought trespass in the name of her husband against 
wrong-doers, for breaking and entering her house 
and taking her goods, the Court refused, on the ap- 
plication of such defendants, to stay the action, 
though supported by an affidavit of the husband 
(who had not released the action, nor applied to be 
indemnified against the risk of costs,) that the ac- 
tion was brought without his authority ; Chambers 
V, Donaldson, 9 East, 470. 

A feme covert cannot as a ferns sole maintain, 
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trespass for breaking and entering her house and 
seizing goods in her possession, by pleading, in an- 
swer to a plea of coverture, that her husband (a 
lawfid subject,) haying deserted her and gone abroad, 
she was living separate, and traded, and contracted 
as a sole trader and single woman, and as such was 
lawfiiUy possessed, &c; Boggett v. Frier, 11 East, 
301. 

To an avowry for rent in arrear, the plaintiff 
pleads in bar, '^ that, before and at the time of the 
supposed demise, and when the supposed rent be- 
came due, she was married to one J. C :^* — Held, 
that whether it were to be presumed that the cover- 
ture continued up to the time when the distress was 
taken or not, the plea was no answer to the avowry; 
Clarke v. Davies, 2 Marsh. 8867 ; Taunt. 72. 

A wife whose husband is transported may plead 
as SLfeme sole, for it is a temporary death ; Jew- 
son V. Read, Lofil, 142. 

A married woman, whose husband has been trans- 
ported for seven years, may maintain an action as a 
feme sole, on the ground of the husband having 
abjured the realm, even though the term of trans- 
portation has expired; Carrol v. Blencow, 4 Esp. 
27, Alvanby. 

A feme covert cannot sue, without her husband, 
as a sole trader, by the custom of London, in the 
Superior Courts of Westminster ; Caudell v. Shaw, 
4 T. R. 361 ; Clayton v. Adams, 6 T. R. 605. 

The plaintiff hired a house of the defendant, re- 
presenting herself at the time to be a feme covert ; 
and, upon the faith of the like representations, she 
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obtained goods from varions tradesmen : Held, that 
her assertions that she was a feme covert estopped 
her from suing as a feme sole^ in respect of a tres- 
pass committed bj the defendant under colour of a 
a distress for rent ; Langford v. Foot, 2 M. and 
Scott, 849. 

3. When both must be sued. 

In debt for double the yearly value, under 4 
Geo. II, c. S8, the plaintiff, after stating a demise 
to the defendant's wife, and her subsequent inter- 
marriage with the defendant, alleged, in the first 
count, a notice to quit and demand of possession 
delivered to the defendant and his wife, and, in the 
second count, alleged a notice to quit and demand 
of possession delivered to the wife previous to her 
intermarriage with the defendant : — Held, that to 
support the second count, the husband need not be 
joined for conformity; and that, to sustain the 
action, it was not necessary to have given a notice 
to the husband subsequent to the intermarriage; 
Lake v. Smith, 1 N. R. 174, 

Where the solicitor for a defendant, sued jointly 
with his wife for a debt due from her dum sola^ 
appears on his undertaking, and pleads for the hus- 
band only, the plaintiff (having caused the wife to 
be served with a copy of the process,) may appear 
for her according to the statute, and, treating the 
plea so put in by the husband alone as a nullity, 
sign judgment for want of a plea ; Russell v. Bu- 
chanan, 6 Price, 189. 

In an a<^tion against husband and wife for a debt 
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incurred by the wife dum sola^ the Court refiised, 
at the instauce of the husband, to set aside an ap- 
pearance entered for both, it appearing that the wife 
had given instructions to the attorney ; Williams v. 
Smith, 1 Dowl. P. C. 68^. 

A misjoinder of action against husband and wife 
may be taken advantage of on general demurrer ; 
May V. House, 2 Chit. 697. 

4. When Wife may be sued alone. 

A feme covert^ eloping from her husband,, and 
running in debt, cannot be sued alone ; Hatchett v. 
Baddely, % W. Black. 1079. 

A woman divorced a mensa et thoro^ and living 
apart from her husband upon a separate main- 
tenance, is a fem£ covert^ and cannot be sued as a 
feme sole; Lewis v. Lee, 6 D. and R. 98, 3 B. 
and C. 291. 

A fem£ covert living in adultery, and separate 
from her husband, cannot be sued as a feme sole, 
if she have no separate maintenance ; Gilchrist v. 
Brown, 4 T. R. 766. 

A feme covert^ having a separate maintenance, 
cannot be sued vtdthout joining her husband ; Jane 
V. Schutz, 2 W. Black. 1195. 

A feme covert cannot contract and be sued as a 
feme sole^ even though she be living apart from her 
husband, having a separate maintenance secured to 
her by deed ; Marshall v. Rutton, 8 T. R. 545. 
But see Corbett v. Poelnitz, 1 T. R. 5, and Sted^ 
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man v\ Gooch^* 1 Esp. 7, Hyde v. Price, 1 Ves. 
Jan. 443. 

In one case it i^as held that a feme covert living 
separate from her huisband, and having a competent 
separate maintenance duly paid to her, might be 
i^ed alone on a contract made by her for neces- 
saries; Barwell v. Brookes, 3 Dongl. 871. 

To a plea of coverture, the plaintiff repHed, that 
the defendant's husband lived and resided in parts 
beyond the seas, — ^viz. in Ireland, and that the 
defendant lived in this kingdom separate and apart 
from her husband, as a single woman, and, as such 
single woman, promised, &c. : — Held bad upon 
general demurrer ; Farrer v. Oranard (Countess,) 
1 N. R. 80. 

To a plea of coverture, the plaintiff replied, that 
the defendant was separated from her husband ; that 
alimony was allowed her by the Ecclesiastical 
Court, pending a suit there, which was a sufficient 
maintenance, and that she obtained credit, and made 
the promises on her own account ad a feme sole, 
and not on the credit of her husband : — On demurrer, 
this replication was held to be bad ; Ellah v. Leigh, 
5 T. R. 679. 

To a plea of coverture, the plaintiff replied, that 
before the cause of action accrued, the defendants 
husband became bankrupt, absconded without ap- 
pearing to his commission, and continued to reside 
in foreign parts ; and that, during all that time, the 
defendant had lived in this kingdom separate and 
apart from her husband, and carried on business as 
a sole trader ; and that the plaintiff did not give 

K 
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credit to the husband, but dealt with the defendant 
as a feme sole^ and that the defendant made the 
promises as such /i?me sole: — Held, that the replica- 
tion was bad in substance, as it did not contain an 
averment that the promises were made during the 
absence of the husband; Williamson v. Dawes^ 
2 M. and Scott, 352, 9 Bing. 292. Declaration for 
goods sold and delivered.— Plea, coverture of the 
defendant in abatement* Replication, that at the 
time of making the promises, defendant was living 
separately and apart feom her husband in adultery, 
and that she made the promises on her. own credit, 
and for her own necessary use, &c. Demurer: — Held, 
that the plea was bad in abatement, as not giving 
a better writ ; Turtle v. Worsley (Lady,) 8 Dough 
290. When the husband (a foreigner) resides 
abroad, and the wife trades and obtains credit in 
this country as a feme sole^ she is liable for her own 
debts, but not imless she represents herself as a 
fem£ sole ; De Gaillon, «. KAigle, 1 B. and P. 357- 
Where the husband of a married woman, a 
foreigner, has gone abroad, but declared his inten- 
tion of returning in a short time, but has not done 
so, the wife is liable for debts contracted in the 
hu8band'*s absence ; Walford u. De Pienne (Duchess,) 
2 Esp. 554, Kenyon ; S. P. Franks «. De Pienne, 
2 Esp. 587. Though the husband is abroad, and 
has lived abroad many years, and the wife has been 
paid a weekly sum for her subsistence, and though 
die has appeared as vl ferns sole^ and has contracted 
as such, if the husband is living at the time of the 
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action brought, no action can be maintained against 
the wife ; M'Namara v. Fisher, 8 Esp. 18, Kenyon* 

A woman, by birth an alien, cannot be sued as a 
feme sole^ if her husband has lived with her in this 
country, although he has left her here, and entered 
into the service of a foreign state; Kay v^ De 
Pienne (Duchess,) 8 Camp. 128, EJUenb. 

An Englishman employed in the service of the 
British government, residing in a foreign country, 
and having lands there upon the cessation of his 
employment, in consequence of war between the 
two countries, sent his wife and family to this conn- 
try, but continued to reside abroad hims^: — Held, 
that the wife, not having represented herself as a 
feme sole^ was not liable to be sued as such ; Marsli 
V. Hutchinson, 2 B. and P. 226. 

The vrife of a person who resides in Ireland, her- 
self living in England, and having a separate main- 
tenance under articles of separation, may be sued 
after the death of her husband {or a debt contracted 
by her in En^and during his lifetime ; Ringstead v. 
Lanesborough (Lady,) 8 Dougl. 197. 

A feme covert sole trader in the city of London 
is not liable to be sued as such in the Courts at 
Westminster, and even in the City Courts the hus- 
band should be joined for conformity. Bear<l v. 
Webb (in errpr,) 2 B. and P. 98. 

In an action of debt on bond, coverture is a good 
defence und^ a general plea of non est factum ;. 
Lambert v, Atkins, 2 Camp. 272, EUenborough. 

A woman who has declared herself to be 9k feme 
sole^ and as such has executed deeds and maintain- 
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ed actions, if herself sued as a feme sole^ is not 
estopped from setting up the defence of coverture ;• 
Davenport v. Nelson, 4 Camp. 26, EUenborougfa. 

A defendant, who has appeared by attorney as a 
feme sole, shall not plead in propria persona as a 
feme covert ; Conwell v. Thomas, 2 W. Black. 724. 

Where an interlocutory judgment has been 
signed, and set aside on terms that the defendant 
shall not plead or give coverture in evidence, the 
defendant cannot give a real marriage in evidence, 
or prove that the goods were furnished on the credit 
of the husband ; Snell v. Rice, 1 Esp. 222 ; Peake, 

285, Kenyon. 

On a plea of coverture and verdict for the defen- 
dant, the husband cannot have execution for the 
costs without a scire facias ; Wartley v. Rayner, 
2 Dougl. 687. 

A venire issued against the husband, who was 
abroad, for goods supplied to his wife in her sepa- 
rate trade, was served at her house, and, on the re- 
turn of a distringas, issued according to the practice 
of the Exchequer to levy forty shillings, the levy 
was made on the goods in the wife^s house ;--*the 
Court set aside the service of the venire and the 
distringas with costs; Hitchcock v. Badham, 2 
Tyr. 159. 

5. Pleadings generally. 

An indebitatus assumpsit for money lent to the 
wife at the request of the husband, is a good count ; 
Stephenson v. Hardy, 8 Wils. 888. 

A declaration in assumpsit against husband and 
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wife, on the common money connts, one of which 
allied that the husband was indebted for money 
lent to the wife, at her request, was held bad on 
writ of error; Stone «. Macnair, 1 Moore, 126; 7 
Taunt. 482 ; 4 Price, 48, 

If a declaration against husband and wife, for a 
debt of the wife contracted before marriage, allege a 
promise by her made after the marriage to pay the 
debt, it is bad ; Morris a). Norfolk, 1 Taunt. 21 2. 

In an action on a bond, conditioned for the pay- 
ment of a separate maintenance to the obligor'*s 
wife, the declaration alleged that certain sums be- 
came due and owing from the defendant to the 
plaintiff, judgment was arrested, because the breach 
should have alleged the money to be due to the wife ; 
Lunn V. Payne, 1 Marsh. 495 ; 6 Taunt. 140. 

In trover against husband and wife, the declara- 
tion stated a conversion by both : — Held sufficient 
after verdict ; Keyworth v. Hill, 3 B. and A. 685. 

In an action of covenant by the husband of the 
tenant in fee, he must declare on a seisin in fee in 
himself and his wife, in right of his wife. If he state 
that he is seised in his demesne as of freehold in 
right of his wife, it will be bad on special demurrer; 
Polyblank tj. Hawkins, 1 Dougl. 329. 

Marriage Settlement, 

On articles under seal, after a recital of an in- 
tended marriage between B. and C, A., (the father 
of B.), "for the support and settlement in the world 
of the young couple, freely and clearly giveth and 
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settled upon B. his lands from Michaelmas next '" 
for life, remainder to the first son of the marriage, 
and so on snccessively, with remainders over ; this 
is a covenant to stand seised, and not an executory 
contract ; Doe D. Jones v. Williams ; 2 Ney. and 
M. 60% 5 B. and Adol. 788. 

B. and G. have issue E., their eldest, and F., their 
second son ; B. dies, then E. dies. F. may enter as 
in his remainder, and thereby avoid a fine with 
proclamations levied by E. and B. ; Id. 

By a marriage settlement, stock wsa assigned to 
trustees, upon trust, to pay the interest and divi* 
dends to the husband for life, and, in case he should 
Survive the wife, upon trust, to transfer the said 
stock to the husband, ^^ his executors, administra- 
tors, or assigns, to and for his and their own use 
and benefit f ^ but, in case the wife should survive 
the husband, upon trust, during her Ufe, to pay the 
interest and dividends as she should appoint, and, 
after her decease, upon trust, to transfer the stock 
^' unto the executors or administrators of the said 
G. M. (the husband), to and for their own use and 
benefit.''^ The wife survived the husband, and took 
out administration of his efiects, and claimed an 
absolute interest in the whole corpus of the stock : 
— Held, that she was not entitled. Marshall v. Col- 
lett, 1 Y. and Col. 232. 

Husband'a Liabilities. 

An officer in the army bdng required to join his 
regiment in the East Indies, left his wife in Eng- 
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land, and settled a certain sum upon her, which 
was regolarly paid : — Held, in an action by a trades- 
man for goods delivered at the house in which the 
wife was living, that it was not to be treated as a 
case of separation, bnt that the questions for the 
jury were, — Ist, Whether the goods supplied were 
necessaries, considering the condition in Ufe of the 
husband ; Sdly, whether the sum of money settled 
was sufficient ; and, Sdly, whether it was or was 
not notorious in the neighbourhood that the wife 
was living in a style not justified by the rank of her 
husband ; and the jnry having found the first ques- 
tion in the negative, and the others in the affirma- 
tive, it was held that their verdict must be for the 
defendant ; Dennys v. Sargeant, 6 C. and P. 419, 
Bosanquet. 

Where a wife had, in one single instance, bought 
goods, which were deUvered at the lodgings of her^ 
mother, without her husband^s knowledge, but for 
which he subsequently paid : — Held, in an action for 
other goods, also bought by the wife from the same 
tradesman, and delivered at the lodgings of the mo- 
ther, but at a different place, that evidence of the 
facts was proper to be left to the jury, to shew an 
agency in the wife, and a sanction of her dealings 
by her husband ; and the jury having found for the 
plaintiff, the Court refused to disturb the verdict ; 
Filmer v. Lynn, 4 Nev. and M. 559 ; 1 Har. and 
WoU. 59. 

Quaere^ If in an action agamst a husband for goods 
supplied to his wife, it is necessary to plead specially 
the adultery of the wife ; Symes v. Goodfellow, 4 
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Dowl. P. C. 642; 2 Bing. N. R, 582; 2 Scott, 769. 
Defendant pleaded non assumpsit to an action for 
the board and lodging of his wife ; an arbitrator, to 
whom the cause was referred, admitted evidence of 
the wife^s adultery, and decided against the plaintiff. 
The court reiused to set aside the award ; Id. 

It is competent to a jury to infev agency in a 
a wife to accept a notice with respect to a particular 
transaction in her husband'^s trade; from the circum- 
stance of her being seen twice in his counting-house, 
appearing to conduct his business with reference to 
the transaction in question, and on one of these occa* 
sions giving directions to the foreman ; Plummer v. 
Sells ; 3 Nev. and M. 422. 

A., who kept a fruiterer^s shop in the year 1824, 
became bankrupt, but did not surrender to his com* 
mission, and from that time to the year 1833 the 
business was carried on by A.^s wife. Fruit was 
supplied to her between the years 1828 and 1832 to 
an amount exceeding <f 266, and evidence was given 
that A. was seen in London a few times between 
1824 and 1833, and was arrested at the shop in 
1 833, and that he attended the marriage of two of 
his daughters at Marylebone Church :— Held, that 
proof of these &cts was evidence to go to the jury 
to show that A.^s wife acted as the agent of A., so 
as to charge him with the price of the fruit, although 
it might not be sufficient to charge him with neces- 
saries supplied to his wife; Smallpiece v, Dawes, 
7 C. and P. 40.— Parke. 

Wife*s Property, — ^A husband is entitled to the 
personal property of his wife, which she has acquired 
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by liyiog apart from him in adultery ; Agar v. 
Blethyn, 2 C. M. and B. 699 ; 1 Tyr. and G, 3 60. 
A woman, living apart from her husband, acquired 
a sum of money, which she deposited in a bank. 
She married another man, and on that account the 
money was vested in trustees, for the benefit of her- 
self and her illegitimate children. She was after- 
wards tried, convicted, and e;xecuted9 for murder. 
The trustees expended a considerable sum in her de- 
fence, and made an application to the bankers for the 
money so deposited ; but it appeared that such ap- 
plication was not made bona fide in execution of the 
trusts of the settlement. The first husband claimed 
the money, and the parties having all been brought 
into court by an interpleader rule, an issue was 
directed to try whether he was entitled to it, in 
which he recovered. The court refused to allow the 
trustees their costs out of the fund, and directed 
that the costs of the bankers should be paid by the 
plaintiff (the husband) to be repaid to him by the 
trustees; Id. 

Where a married woman having a separate estate, 
and living apart from her husband, employed a soli- 
citor in various transactions, and promised by letters 
to pay him, but without referring to her separate 
estate, it was held that her separate estate was liable 
to the payment of the solicitor'^s bill of costs ; Mur- 
ray V. Barlee, 6 Mylne and Keen, 209. 

Under 3 and 4 WilUam IV., c. 74, § 77, 91, a 
feme covert^ when her husband has absconded, and 
has not been heard of for some time, may pass a 
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contingent life interest in freehold property ; Ea; 
parte Gill, 1 Bing. N. R, 168. 

Motion under the 3 and 4 Will. IV., c. 74, § 
91, to dispense with the concurrence of the husband 
to a disposition by the wife of lands, &c. to which 
the latter is entitled in her own right ; Ew parte 
Thomas, 4 M. and Scott, 331. 

Rents devised to a female durante viduitate do 
not pass over to the remainder-man upon her co- 
habiting with one who, under an illegal marriage 
holds himself out as her husband ; Allen v. Wood, 
4 M. and Scott, 610 ; 1 Bing. N. R. 8. 

And the party who thus holds himself out is not, 
by so doing, estopped to show the invalidity of the 
marriage ; Id. 

A married woman being entitled under a will to 
stock and cash, forming part of a residue, her hus- 
band wrote to one of the executors requesting that 
the stock should be transferred into the names of 
certain trustees, for the wife^s separate use, and that 
the cash should be paid to himself. These requests 
were complied with. The husband employed part 
of the cash in increasing the amount of the stock. 
He afterwards became bankrupt and died : — Held, 
that the stock transferred by- the executors was not 
reduced into possession by the husband, and, there- 
fore, belonged to the wife by survivorship, but that 
the assignees under the bankruptcy were entitled to 
the increase made by the husband; Ryland v. 
Smith, 1 Mylne and Craig, 5S, 

JPrivileges of Wi/e.-^r-A married woman who has 
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put her name to a bill of exchange as drawer, and is 
arrested upon it, will not be discharged on motion ; 
Walsh V. Gibbs, 4 Dowl. P. C. 688. 

Costs of an application to discharge defendant out 
of custody on the ground of coverture are not costs 
in the cause ; Mummery v, Campbell, 4 M. and 
Scott, 379 ; 10 Bing. 511 ; ^ Dowl. P. C. 798. 

Actions, 

Action by husband and wife joinder of wife ; 
Nurse v. Wills, 1 Nev. and M. 765 ; 4 B. and 
Add. 739. 

In 1810 the defendants wife died seised of cer- 
tain freehold, with which was intermixed certain 
copyhold to which she had been admitted in 1804. 
She left surviving her the defendant and an only 
daughter, who was shortly after admitted to the 
copyhold, and married in 1815. The defendant 
remained in possession of the freehold ever since, as 
tenant by courtesy, and also of the copyhold ever 
since, letting them both from time to time together 
at an entire rent, and never recognising any right in 
his daughter or her husband to either copyhold or 
rent. No title was proved except from the Court 
rolls of the manor. It was insisted that the de- 
fendant's possession must be taken to have continued 
for the protection of his daughter'^s rights, and that 
he was therefore her agent for receipt of the rent of 
the copyhold, liable to an action by her husband to 
recover it as money had and received to his use : — 
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Held, that the husband cotdd not maintain an action 
against the defendant without proving such an 
agency, or some recognition by him of his daugh- 
ter's right, so as to establish a privity between the 
plaintiff and defendant, and avoid the question of 
title, which would otherwise have arisen ; Cliurance 
V. Marshall, 4 Tyr. 147 ; ^ C. and M. 495. 

To a plea of coverture, replication that the hus- 
band was an alien, not a subject of this country by 
naturalization or otherwise, and at the time of the 
contract residing in France ; that the defendant 
lived in this kingdom separate from her husband ; 
that the plaintiff gave no credit to her husband, but 
contracted with her as a feme sole : — Held, ill ; 
Stretton v, Basnach, 4 M. and Scott, 678 ; 1 Bing. 
N. R. 189. 

To a declaration against husband and wife for a 
debt due from the wife before coverture, the hus- 
band's discharge under the Insolvent Act is a good 
plea ; Lockwood v. Salter, 5 B. and Adol. ^03. 

When an action is brought (without the authority 
of the husband) in the name of husband and wife, 
for an assault upon the latter, the husband vrill be 
entitled to stay the proceedings until he receives an 
indemnity against costs ; Harrison v. Almond, 4 
Dowl. P. C. 821 ; 1 Har. and WoU. 519. 

A wife cannot commit larceny in the company of 
her husband, for it is deemed his coercion, and not 
her voluntary act ; yet, if she do it in his absence, 
and by his mere command, she is then punishable 
as if she were sole, and the husband, it is said. 
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may be accessory to the wife ; Auon. 2 East, P. 
O. 559. 

A wife, by her husband^s order and procuratiim, 
but in his absence, knowingly uttered a forged or- 
der and certificate for the payment of prize-money : 
—Held, that the presumption of coercion at the 
time of uttering did not arise, as the husband was 
absfflit, and that the wife might be convicted of the 
uttering, and the husband of the procuring ; Rex v. 
Morris, R. and R. C. C. £70 ; 1 Ru£». C. and M. 
18. 

The husband might, under the 43 Oeo. III. c. 
lis. have been tried in the same county where the 
principal felony was committed; Id. But that 
statute is repealed, and this is now regulated by 
the statute 7 Oeo. IV. c. 64, § 9. 

On an indictment against a married woman for 
&lsely swearing herself to be next of kin, and pro- 
curing administration :— Held, that she might be 
guilty, although her husband was with her when she 
took the oath ; Rex v. Dicks, 1 Russ. C. and M. 
16. 

But held, that she could not be guilty of any 
breach of duty, in neglecting to provide an appren- 
tice of her husband^s with sufficient food and neces- 
saries, whereby he died, as she was only the ser- 
vant of her husband ; Rex v. Squire> 1 Russ. C. 
and M. 16. 

When the crime has been completed in his ab- 
sence, no subsequent act of his can be referred to 
what was then done ; Rex v, Hughes, 1 Russ. C. 
and M. 18. 
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In the case of Rex v. Archer, R. and M. C. G. 
R. 143, husband and wife were jointly indicted for 
receiving stolen goods, and both convicted : — Held, 
that as the charge against the husband and wife 
was joint, and it had not been left to the jury to 
say, whether she received the goods in the absence 
of the husband, the conviction of the wife was wrong, 
though she had been more active than her husband. 

If a wife, by the incitement of her husband, 
knowingly utters in his absence a forged order and 
certificate for the reception of prize-money under 48 
Geo. III. c. 128, they may be indicted together, 
she as principal on the statute, he as accessory be- 
fore the fact at common law; Rex v. Morris, 2 
Leach, C. C. 1096. 

Strict evidence of the marriage need not be given, 
as cohabitation and reputation are sufficient ; Rex 
V, Atkinson ; 1 Russ. C and M. 20, Bayley. 

If a man and woman be jointly indicted for a lar- 
ceny, the latter as a single woman, it is not suffi- 
cient to entitle her to an acquittal, on the ground of 
coercion, to prove that both jointly committed the 
offence, and that she had lived with the man for 
two years, and was reputed his wife ; but such evi- 
dence must be given as to satisfy the jury that the 
prisoners are in fact married persons, although it is 
not absolutely necessary to prove the actual mar- 
riage of the parties ; Rex v, Hassall, 2 C. and P. 
434, Garrow. 
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CHAPTER VI. 



WHETHER ADMITTED AS EVIDENCE FOB OR 
AGAINST EACH OTHER. 

In trials of any sort, husband and wife are not 
allowed to be evidence for or against each other, 
partly because it is impossible their testimony should 
be indifferent, but principally because of the union 
of person ; and therefore, if they were admitted to 
be witnesses for each other, they would contradict 
one maxim of law, nemo in propria causa testis 
esse debety (no one ought to be a witness in his own 
cause) ; and, if against each other, they would con- 
tradict another maxim, nemo tenetur seipsum ac- 
cusare (no one is bound to accuse himself). But 
where the offence is directly against the person of 
the wife, this rule has been usually dispensed with, 
(State Trials, vol. i. Lord Audley^s case, Stra. 
683) ; and therefore, by statute 8 Henry VII. c. 2, 
in case a woman be forcibly taken away and mar- 
ried, she may be a witness against such her hus- 
band, in order to convict him of felony. For, in 



1S8 THE ENGLISH LAW 

this case, she can, with no propriety, he reckoned 
his wife ; because a main ingredient, her consent, 
was wanting to the contract; and also, there is 
another maxim of law, that no man shall take ad- 
vantage of his own wrong ; which the ravisher here 
would do, if, by forcibly marrying a woman, he 
could prevent her from being a witness who is per- 
haps the only witness to that very fact ; 1 Bl. Com. 
443, 4. 

The husband cannot be a witness against the 
wife, nor the wife against the husband, to prove the 
first marriage on an indictment on statute 1 James 
I. c. 11, for a second marriage. But the second 
wife or husband may be a witness, the second mar- 
riage being void ; Bull. N. P. 287 ; 1 Hal. P. C. 
698. 

In Raym. 1. there is an opinion that a husband 
and wife may be witnesses against one another in 
treason ; but the contrary is adjudged, 1 Brownl. 47. 
See 2 Keb. 403, and 1 H. P. C. 301. The rule 
in Lord Audley's case is denied to be law, Raym. 1 ; 
and perhaps was admitted on the particular circum- 
stances of the facts, which were detestable in the 
extreme, the husband having assisted in the rape of 
his wife. In an information against two-^one for 
perjury, and the other for subornation, in swearing 
on the trkl of an ejeetmeni that a child was suppo- 
sitious, the husband of one of the defendants was 
admitted to give evidence of the birth, but refused 
as to the subornation ; Sid. 377 ; 2 Keb. 403 ; 
Mar. 1 20. And the evidence of a wife has been 
disallowed even against others, when h^ husband 
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might be indirectly in danger ; Dalt. 540 ; Leach'^s 
Hawk. P. C. ii. 607, 8. A husband and wife may 
demand surety of the peace against each other, and 
their evidence must then, of necessity, be admitted 
against each other ; 1 Hawk. P. C. 253. See Stra. 
1281, and the other authorities cited by Hawkins. 
The wife of a bankrupt may be examined by the 
Commissioners ; Statute 21, James I., c. 19, and 
see 1 P. Wms. 610, 11, It seems that a wife may 
be evidence to prove a fraud on the husband, parti- 
cukrly if she were party thereto, as in case of a 
marriage brocage agreement— Sid. 431 ; and in 
cases of seduction — L. E. 55 ; and in civil actions, 
whffl*e the husband is not concerned in the action, 
but the evidence is collateral to disdiarge the de^ 
fendant by charging the husband— 1 Stra. 504^ and 
1 Stra. 527. 

The foregoing compilation of common law, sta- 
tutes, decisions, &c., applicable to the law of an ex- 
isting marriage will suffice to give the student a 
knowledge of the promment general principles that 
are to be applied to cases that may arise during the 
continuaDoe of the marriage. In a similar form we 
will now take a view of those that regulate mar* 
riage by separation or divorce, a mensa et thora^ 
(from bed and board), and its dissolution, by divorce 
a vii/iamlo matrvatonn^ from the very bond of mar- 
riage, as these are the only two usual divorces, 
though there are various others enumerated in the 
ancient law books, such as divorces causa prtscon^ 
tracttia^ cattsa frigiditaiisy causa consanguinir^ 
totis^ catua affinUaiiSy causa ptofesswmsj 4rc. 
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CHAPTER VII. 



DIVOfiCES J UMSSA K 



Divorce is tlie eeporstion of two de facto mar- 
ried together, made by law. It is effected \>y the 
Eccleeiastlcal Court. 

A dirorce a mensa et thoro does not dissolve the 
marriage, for the cause of it is sabsequent to the 
marriage, and supposes the marriage to be lawful. 
This divorce may be by reamn of adultery in either 
of the parties, for cruelty of the husband, &c. And 
as it does not dissolve the marriage in the Ecclesias- 
tical Court, 60 it does not debar the woman of her 
dower, or bastardise the issue, or make void any 
estate for the hfe of husband and vnta, &c. Co. 
Litt. £35 ; 3 Inst. 89 ; 7 Rep. 18. 

A divorce for adultery was anciently a vinculo 
matrimonii, and therefore, in the beginning of the 
reign of Queen Elizabeth, the opinion of the Church 
of England was, that after a divorce for adultery, 
the pfuiiies might marry agtun ; but in Foliambe's 
case, H. 14, EL, in the Star Chamber that opinion 
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was changed ; and Archbishop Bancroft, by the ad- 
vice of diyines, held that adultery was only a cause 
of divorce a mensa et thoro ; 8 Salk. 138. 

The woman, under separation by this divorce, 
must sue by her next fHend ; and she may sue her 
husband in her own name for alimony ; Wood^s Inst. 
6^. In this divorce, the law allows alimony to the 
wife, which is that allowance made to a woman for 
her support out of the husband^s estate, being settled 
at the discretion of the ecclesiastical judge on con- 
sideration of all the circumstances of the case. This 
is sometimes called her estavers, for which, if he 
refuses payment, he may be compelled at common 
law. It is generally proportioned to the rank and 
quality of the parties. But in case of elopement, 
and living with an adulterer, the law allows her no 
alimony ; Cowel. tit. Alimony. 

A bill may be brought in Chancery for a specific 
performance of an agreement by the husband with 
a third person for a separate maintenance of the 
wife, notwithstanding that alimony belongs to the 
spiritual court ; Treat. Eq. 39. 

The Court of Chancery has decreed the wife a 
separate maintenance out of a trust-fund, on account 
of the cruelty and ill-behaviour of the husband, 
though there was no evidence of a divorce or agree- 
ment that the fund in dispute should be so applied ; 
2 Yem. 752. And in another case, the husband 
having quitted the Kingdom, Lord Hardwicke de- 
creed the wife the interest of a trust fund, till he 
should return and maintain her as he ought ; 2 Atk. 



132 THE ENGLISH LAW 

96. Yet, in a subsequ^it case. Lord HardwidL» 
observes, that he could find no decree to compd a 
husband to pay a separate maintenance to his wife, 
except upon an agreement between them, and even 
then unwillingly; 8 Atk. 547. And this latter 
opinion seems most reconcilable with principle ; for 
the case of a divorce propter saevitiam^ (for cruelty), 
— Hsee £ y em. 498 — ^may be considered as an im- 
plied agreement, and if there be an express or im- 
plied agreement, there seems no doubt but that 
courts of equity may, concurrently with the spiri- 
tual court, in proceeding upon it, decree a separate 
maintenance ; Wood^s Inst. 62 ; 2 V ern. 886 ; 
Guth. V. Outh. MSS. The spiritual court, how- 
ever, would be the more proper jurisdiction, if it 
acted in rem ; Lit. Rep. 78 ; 2 Atk. 511. But i^ 
after an agreement between husband and wife to 
live separate, they appear to have cohabited, equity 
will consider the agreement as waived thereby; 
Fletcher 1?. Fletcher, Mich. 1788. See Fonblanque's 
Treat. Eq. 96, 7. When, on a separation, lands 
are conveyed by the baron in trust for the feme. 
Chancery will not bar the feme from suing the 
baron in the trustee'^s name, and a surrender or re- 
lease by the baron shall not be made use of against 
the feme; 2 Chan. Ca. 102. 

A woman living separate from her husband, and 
having a separate maintenance, contracts debts. 
The creditors, by a bill in Chancery, may follow 
the separate maintenance whilst it continues ; but 
when that is determined, and the husband dead, 
they cannot by a bill charge the jointure with the 
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debts ; by Lord Keeper North ; and the rather be- 
cause the executor of the husband who may have 
paid the debt, is no party ; V ern. 8^6. 

When the husband, during his cohabitation with 
the wife, makes her an allowance of so much a-year 
for her expenses, if she, out of her own good house- 
wifery, saves any thing out of it, this will be the 
husband^s estate, and he shall reap the benefit of 
his wife''s frugality ; because, when he agrees to al- 
low her a certain sum yearly, the end of the agree- 
ment is, that she may be provided with clothes and 
other necessaries, and whatsoever is saved out of 
this, redounds to the husband ; per Lord Keeper 
Finch ; Freem. Rep. 804. 

A term was created on the marriage of A. with 
B. for raising o&200 a-year for pin-money, and in 
the settlement A. covenanted for payment of it. 
There was an arrear of one year at A\s death, which 
was decreed, because of the covenant to be charged 
on a trust-estate settled for payment of debts, it 
being in arrear for one year only ; otherwise, had it 
been in arrear for several years ; Ghanc. Prec. 26. 
The plaintiff's relation to whom he was heir allowed 
the wife pin-money, which being in arrear, he gave 
her a note to this purpose : — I am indebted to my 
wife <£^100, which became due to her such a day. 
After, by his will, he makes provision out of his 
lands for payment of all his debts, and all monies 
which he owed to any person in trust for his wife ; 
and the question was, whether the e^lOO was to be 
paid within this trust ; and my Lord Keeper decreed 
not ; for in point of law it was no debt, because a 
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man cannot be indebted to his wife ; and it was not 
money due to any in trust for her ; Hil. 1701, be- 
tween Cornwall and the Earl of Montague. But, 
gucere, for the testator looked on this as a debt, and 
seems to intend to provide for it by his will ; Abr. 
lilq. Ca. 66. 

Where the wife hath a separate allowance made 
before marriage, and buys jewels with the money 
arising thereout, they will not be assets liable to the 
husband^s debts ; Chanc. Prec. 295, 

Where there is a provision for the wife"*s separate 
use for clothes, if the husband finds her clothes, this 
will bar the wife^s claim ; nor is it material whether 
the allowance be provided out of the estate which 
was originally the husband^s, or out of what was her 
own estate ; for in both cases, her not having de- 
manded it for several years together, shall be con- 
strued a consent from her that he should receive it ; 
per Lord C. Macclesfield ; 2 P. Wms. 8S, 8. 

So, where £50 a-year was reserved for clothes and 
private expenses, secured by term for years ; and 
ten years after the husband died, and soon after the 
wife died, the executors in equity demanded £500 
for ten years arrear of this pin-money ; but it ap- 
pearing that the husband maintained her, and no 
proof that she ever demanded it, the claim was dis- 
allowed ; 2 P. Wms. 841. 

Divorces on the ground of adultery obtained in 
the Ecclesiastical Court may be used as the means 
of obtaining a divorce by Act of Parliament for dis- 
solving the marriage a vinculo matrimonii. The 
ground of the action for adultery is the injury done 
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lo the husband (where the wife is the guilty party), 
by alienating the affections of his wife, destroying 
the comforts arising from her company and that of 
her children, and severing every social tie between 
them, and imposing on him a spurious offspring. 

In this action the plaintiff must bring proof of the 
actual solemnization of a marriage ; nothing shall 
supply its place : Cohabitation or reputation are not 
sufficient, nor any collateral proof whatever ; 4 Burr. 
2057 ; Bull, N. P. 27 ; Doug. 162 ; Esp. N. P. 348. 
But it is not necessary to prove a marriage accord- 
ing to the ceremony of the Church of England ; if 
the parties are Jews, Quakers, &c. proof of a mar- 
riage according to their rites is sufficient ; Bull, N. 
P. 28. The confession of the wife will be no proof 
against the defendant ; but a discourse between her 
and the defendant may be proved, and the defen- 
dan^B letters to her ; but the wife'^s letters to the de- 
fendant will be no evidence for him ; Id, 

The injury in case of adultery being great, the 
damages are generally considerable, but depend on 
circumstances ; such, on the one hand, as go in ag- 
gravation of damages, and to shew the circumstan- 
ces and property of defendant ; or, on the other 
hand, such as go in extenuation of the offence, and 
mitigation of damages ; Bull. N. P. 27 ; Esp. 348, 
4. The defendant may prove particular acts of 
criminality in the ^vife, previous to her guilt with 
him, but not her general character, in extenuation ; 
lb. id. 

If a woman is suffered by her husband to live as 
a common prostitute, and a man is thereby drawn 
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into crim, con. no action at the suit of the husband 
will lie ; but if the husband does not know this, it 
goes only in mitigation of damages ; Id. ib. 

It is now determined that if the husband consent 
to his wife''s adultery, this will go in bar of his ac- 
tion ; 4 Term. Rep. 657, in the case of Duberly v. 
Onnmng. See 12 Mod. 232. 

It seems to be in the discretion of the Court to 
grant anew trial in this action, on account of exces- 
sive damages, but which they will be very cautious 
in doing ; 4 Term. Rep. 651. 

If adultery be committed with another man'^s 
wife without any force, but by her own consent, 
though the husband may have assault and battery, 
and lay it vi et armisy yet they shall in that case 
punish him below for that very offence ; for an in- 
dictment will not lie for such an assault and battery ; 
neither shall the husband and wife join in an action 
at common law ; and therefore they proceed below 
either dvilly, that is, to divorce them, or criminally, 
because they were not criminally prosecuted above ; 
7 Mod. 81. 

If after a divorce a mensa et thoro^ either of 
the parties marry again, the other beiug living, such 
marriage is a mere nullity ; and by sentence to con- 
firm the first contract, she and her first husband 
become husband and wife to all intents without any 
formal divorce from the second ; 1 Leon. 178. Also 
on this divorce, as the marriage continues, unless 
dissolved by Act of Parliament, marrying again 
while either party is living hath been held to be 
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bigamy within the statute 1 James I. cap. 11 ; Cro. 
Car. 383 ; 1 Nels. 674. 

A husband is not bound to receive or to support 
his wife after she has committed adultery, though 
he had before committed adultery himself, and 
turned her out of doors without any imputation on 
her conduct ; Oovier v. Hancock, 6 T. R. 603. 

Defendant's wife haying committed adultery, he 
left her in his house with two children bearing his 
name, but without making any provision for her in 
consequence of the separation ; she continued in a 
state of adultery : — Held, that the husband was 
liable for necessaries furnished to her, unless it ap- 
peared that the plaintiff knew, or ought to have 
known the circumstances under which she was 
living ; Norton v. Fazan, 1 B. and P. 2£6, 

If a husband turn away his wife on account of 
adultery, he will not be liable for necessaries fur- 
nished to her; Ham v. Toovey^ 1 Selw. N. P. 
278, 281 ; Mansfield. 

Though a wife has been guilty of adultery, but 
the husband takes her again into his house, if he 
afterwards turn her out, he is liable for necessaries 
furnished to her ; Harris v, Morris, 4 Esp. 41 ; 
Kenyon. 

A man is not liable to the penalty of 5 Geo. lY . c. 
83, § 3, for neglecting and refusing to maintain his 
wife, where she has left him and committed adul- 
tery, although he himself has been guilty of adul- 
tery since her departure ; Rex v, Flintan, 1 B. and 
Adol. 227. 



M 
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Husband^s III Treatment. 

If a husband conduct himself towards liis wife 
with such a degree of misconduct and cruelty as to 
render it no longer safe for her to remain in his 
house, she is justified in leaving her home, and goes 
forth into the world with a credit for the necessaries 
of life suitable to her condition; and those who 
from charity or other motives are willing to provide 
them, are entitled to recover a compensation from 
the husband ; Emery v. Emery, 1 Y. and J. 501. 

Where circumstances justify a wife in leaving 
her husband, a request on his part that she should 
return to his protection will not determine his lia- 
bility for necessaries supplied to her during the se- 
paration ; Id. 

But a person who takes the wife into his house 
cannot maintain any action for the education of the 
children ; Hodges v. Hodges, Peake"*s Add. Cas. 
79, 1 Esp. 441 ; Kenyon. 

No ill treatment by the husband of the wife, short 
of personal violence, or such as to induce a reason- 
able fear of it, will enable a stranger to maintain 
assumpsit against her husband for necessaries fur- 
nished to her subsequently to her leaving his house ; 
Horwood V. Heffer, S Taunt. 421 ; and see Corbett 
V. Poelnitz, 1 T. R. 5. 

If a husband has turned his wife out of doors, and 
given notice, either by a general advertisement in 
the newspapers, or by particular notice to indivi^ 
duals, not to trust her, he cannot exempt himself 
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from a demand for necessaries furnished to her 
while so living apart from him ; Harris v. Morris, 
4 Esp. 41 ; Kenyon ; S. P. Bolton v Prentice, 1 
Selw. N. P. 249 ; 2 Stra. 1214. 

If a wife quits her husband's house under a fair ap* 
prehension of personal violence, that is equivalent to 
her husband'*s turning her out of doors ; and impror 
per restraint of her person in a mad-house is, for 
this purpose, personal violence; and, therefore, a 
party supplying her with necessaries may recover 
for them against her husband ; Houliston v. Smyth, 
3 Bing. 127 ; 10 Moore, 482 ; 2 C. and P. 22. 

If she quits her husband^s house because he 
brought a common woman to reside in it, that is 
also a sufficient reason for her going; andif thehus* 
band is sued for necessaries supplied to her, it is no 
answer to the action that she had committed adul- 
tery previous to the credit being given, if the hus- 
band did not know it till after the credit; nor, 
that after the credit she obtained a decree for ali- 
mony, which aUmony was to relate back to a pe- 
riod before the credit ; Id. 

Where a wife leaves her husband under such an ap- 
prehension of personal violence as a jury shall esteem 
to have been reasonable, her husband is liable for 
necessaries furnished for her support ; Id. 

A husband, by bringing another woman under his 
roof, renders his house unfit for the residence of his 
wife ; and if she thereupon removes and lives apart 
from him, he is bound to provide her with neces- 
saries during the separation ; Aldis v. Chapman, 1 
Selw. N. P. 281 ; EUenborough. 
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To make a husband liable for his wife'*s board 
and lodging at the house of a third person, when 
the wife leaves in consequence of a dispute, it must 
be shewn, either that his conduct rendered it impro- 
per for her to live with him, or that he knew where 
she was residing, and did not make any offer to take 
her back, except upon conditions which he had no 
right to make ; Read v. Moore, 5 C. and P. SCO ; 
Parke. 

If a tradesman bring an action against a husband 
for goods furnished to his wife whilfshe was living 
apart from her husband, it is for the tradesman to 
shew that her so living proceeded from some cause 
which would justify it ; Mainwaring v. Leslie, 2 
C. and P. 507; M. and M. 18, Abbot; S. P. 
Clifford V. Laton, 3 C. and P. 15, M. and M. 
101. 

A wife may sue a supplicavit in Chancery against 
her husband to find sureties not to beat or evil in- 
treat her, aliter quam causd regiminia et castigor 
tionis ; LordVane^s Case, 13 East, 172, n. 

After a sentence of divorce ab initio^ the liability 
of a husband for the debts of his wife does not con- 
tinue ; Anstey «. Manners, Gow, 10 ; Park. 

A husband separated from his wife by a divorce, 
(a mensd et thoro) for adultery on his part, with a 
decree for alimony, is- liable for necessary supplies 
to the wife, if he omit to pay the alimony ; Hunt 
V, De Blaquiere, 5 Bing. 550 ; 3 M. and P. 108. 

A husband is liable for necessaries suppHed to his 
wife, pending a suit between them in the ecclesiasti- 
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cal court, until alimonj is assigned ; nor does a de- 
cree, directing the alimony to be paid from a date 
preceding the time when the necessaries were sup- 
plied, remove his liability ; Keegan v. Smith, 8 D. 
and R. 118, 5B. and C. 876. 

A wife having sued her husband in the Consistory 
Court, obtained a decree against him for alimony. 
He removed the cause into the Arches Court. The 
decree then became, in law, inoperative ; but the 
husband continued making the payments under it ; 
audit was proved that if he had omitted doing so, 
a new decree could, by a short process, have be^i 
obtained from the Arches Court, but that such ap- 
pUcation was not usually made unless payment of 
alimony were discontinued : — Held, that he was not 
liable in an action for necessaries supplied to the 
wife while the above payments were going on ; that 
such payments could not be considered a voluntary 
allowance ; and, therefore, that the court of K. B. 
could not inquire whether or not they were suffi- 
cient in proportion to the husban4^s means ; Wil- 
son t?. Smyth, 1 B. and Adol. 801. 

Separation with Allowance. 

If the husband and wife live separate, and he 
pays her an adequate allowance for her support, he 
is not liable to be sued for her debts, although the 
separation be not by deed, and there be no written 
agreement between them with respect to the allow- 
ance ; Hodgkinson v. Fletcher, 4 Camp. 70 ; El" 
lenborough. 
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The adequacy of the allowance is a question of 
fact for the jury ; Id. 

In an action against a husband for necessaries sup- 
plied to his wife, where the defence is a separate^ 
maintenance, the wife'^s receipts are no evidence to 
prove that the allowance has been paid ; Id, 

The husband is not liable for necessaries furnished 
to his wife, after a tradesman had notice from the 
husband that she had a separate maintenance ; but 
it is incumbent on the husband to shew that the 
tradesman had such notice ; Rawljns t?. Vandyke, 
3 Esp, 250, Eldon. 

And if the husband living in a state of separation 
from his wife, suffers his children to reside with their 
mother, he is liable for necessaries furnished to the 
children; Id, 

If husband and wife separate by deed, and the 
former covenant with A., her sister, to pay to his 
wife, or such person as she should appoint, a certain 
weekly allowance during their separation, and the 
wife afterwards live with A. and is by her supplied 
with necessaries, and the husband fails to pay the 
stipulated allowance to his wife, A. may maintain an 
indebitus assumpsit against the husband for such 
necessaries ; Nurse v. Craig, 2 N. R. 148. 

A separate maintenance secured by a deed exe- 
cuted by the husband and wife, but not by her trus- 
tee, is void, and such a separate maintenance is no 
answer to an action brought for necessaries fiimished 
to her after having left her own house, though she 
solicited to be received again by her husband ; 
Ewers v. Hutton, 3 Esp. 255, Eldon, 
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When, in pursuance of articles of separation se- 
curing a maintenance to the wife, she quits her hus- 
band'^s house against his wishes, and continues to 
live apart from him, although he is willing and 
wishes to receive her back and provide for her in his 
own house ; semble^ that he is not liable to be sued 
by tradesmen for debts contracted by her, even for 
necessaries ; Hindly «. Westmeath (Marquis), 6 B. 
and C. 200, 9 D. and R. 351. 

A husband who allows his wife a separate main- 
tenance, and promises to pay the amount of a debt 
which she contracts in a state of separation, can- 
not afterwards recede from his promise on the ground 
that the plaintiff knew that he allowed his wife a 
separate maintenance, and that he made the promise 
under a misapprehension of law ; Hombuckle v, 
Hombury, 2 Stark 177, EUenborough. 

Separation with Funds of her own. 

A husband is not liable for necessaries famished 
to his wife living apart from him (there being no 
evidence of the cause of separation) if she has a 
sufficient separate maintenance, although no part 
of it is supplied by the husband ; Clifibrd v. Laton, 
3 C. and P. 16 ; M. and M. 101, Tenterden. 

In an action against the husband, for lodging and 
necessaries supplied to his wife, who lives separately 
from him without any fault of her own, and who is 
possessed of funds of her own, the question is whe- 
ther she has such means as are adequate to her sup- 
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port aoeordiDg to her aitiiatkin in life; Liddlow v. 
Wilmot, 2 Stark 86, Ellenborongh. 

A vduntary pension from the Crown to the wife 
during pleasure, shall not exempt the husband from 
being liable to be sued by his wife^s creditors, by 
whom she was supplied with necessaries; Thomson 
t>. Harvey, 4 Burr. 2177. 

When on the separation of husband and wife the 
former, by deed, absolutely transferred to trustees for 
the wife certain personal property, no longer to be 
liable to his interference, in an action against the 
husband for a debt subsequently contracted by the 
wife, the defendant must shew that the trustees 
gave effect to the deed by taking possession ; Bar^ 
ret V. Booty, 8 Taunt. 848. 

Absence abroad. 

Where a defendant is sought to be charged with 
supplies fiimished to his wife during his absence 
from England, it lies upon the plaintiff to shew what 
means of subsistence the wife possessed ; Bird «. 
Jones, 8 M. and R. 121. 

When a husband goes abroad and leaves his wife, 
who dies in his absence, a' third person who volun- 
tarily pays the expenses of her Ameral (suitable to 
the rank and fortune of her husband), though with- 
out the knowledge of the husband, may recover 
from him the money so laid out, especially if such 
third person be the father of the wife ; Jenkins v. 
Tucker, 1 H. Black. 90. 
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What are Necessaries. 

A husband who supplies his wife with necessaries 
in her degree is not liable for debts contracted by 
her without his previous authority or subsequent 
sanction ; Seaton «. Benedict, 5 Bing. 28 ; 2 M. 
and P. 66. 

When a tradesman clandestinely supplied a gen- 
tleman^s wife with jewellery, unnecessary for her 
station in life, and there was no evidence either ex- 
press or implied that the husband assented to the 
contract : — Held, that he was not liable ; Montague 
V, Baron, 5 D. and R. 5^% ; S. C. nom. Montague 
V. Benedict, 8 B. and C. 631 ; S. C. nom. Montague 
V. Espinasse, 1 C. and P. 356, 502. 

If a husband not separated from his wife makes 
an allowance to her for the supply of herself and 
family with ^necessaries during his temporary ab- 
sence, and a tradesman, knowing this circumstance, 
supplies her with goods, the husband is not liable 
for the amount ; Holt v, Brien, 4 B. and A. 252. 

Although a husband is not cohabiting with bis 
wife, yet if she improvidently takes up goods of a 
tradesman for which he would not otherwise be 
liable, he assents to the contract, if having any con- 
trol over the goods he does not cause them to be 
returned to the vendor ; Waithman «. Wakefield, 
1 Camp. 120, EUenborough. 

A husband is hable for necessaries furnished to his 
wife suitable to the appearance in life he permits her 

N 
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to assume, though greatly beyond his degree or cir- 
cumstances ; Id. 

But if a tradesman trusts a married woman, de- 
ceived by the false appearanl^ she assumes, when 
by cautious enquiries he might have ascertained her 
real situation, he cannot come upon the husband 
beyond the extent to which those enquiries would 
have shewn him to be responsible ; Id, 

Case lies against the husband for the reasonable 
costs of proceedings at law and in equity, instituted 
by an attorney against him oil behalf of his wife, 
who had been forced to leave his house by extreme 
ill treatment ; the husband having previously ten- 
dered to the plaintiff the rent of a cottage occupied 
by the wife after her departure, and undertaken to 
pay the bill of costs, if reasonable ; Williams «. Fow- 
ler, M'Clel. and Y. 269. 

If a husband turn his wife out of doors, and it is 
necessary for her safety to exhibit articles of the 
peace against him, he is liable to an attorney employ- 
ed by her for that purpose ; Shepherd v. Mackoul, 
8 Camp. 326, EUenborough. 

When a wife was indicted for keeping a disorderly 
house, which she had done with her husband's con- 
currence : — Held, that he was liable to an attorney 
whom she employed to defend her, and by whom 
he knew that she was defended ; Id, 

Furniture for a house may be considered as neces- 
saries, provided it is suitable to the rank and income 
of the wife; Hunt «. De Blaquiere, 3 M. and P. 
108 ; 5 Bing 550. 
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If an action is brought against a husband for the 
price of goods supplied to his wife, who is living with 
him, it lies on the husband to shew that the goods 
were furnished under such circumstances as that he 
is not liable to pay for them ; Clifford v, Laton, 8 
C. and P. 15 ; M.and M. 101, Tenterden. 

To whom credit given. 

It is a question of fact, whether a tradesman who 
furnishes goods to a wife gives credit to her or her 
husband ; if the credit is given to her, the husband 
is not liable, though the wife lives with him, and he 
sees her in possession of some of the goods ; Bent- 
ley V. Griffin, 5 Taunt. 856. 

If wearing apparel is supplied to a married woman 
in quantities unsuitable to her husband^s degree, and 
without his knowledge, for which the credit is to be 
given to her, and her promissory-note is taken in 
payment, the husband is not liable for any part of 
the goods ; and in an action against him for their 
value, it is not necessary to prove that his wife was 
supplied with suitable wearing apparel from any 
other quarter ; Metcalf v, Shaw, 8 Camp. 22, Ellen- 
borough. 

On Contracts made by Wife, 

A married woman living apart from her husband 
upon a separate maintenance, cannot bind him by 
her contracts ; Hyde v. Price, 8 Ves. Jun. 445. 

If sk feme covert without any authority from her 
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husband, contract with a servant by deed, the servant 
having performed the service stipulated may main- 
tain assumpsit against the husband ; White v. 
Cuyler, 6 T. R. 176; 1 Esp. 200. 

A wife having carried on business on her own 
account during the imprisonment of her husband, 
and he having returned to live with her after his 
discharge : — Held, on motion for a new trial, after 
verdict against him, that he was liable for articles 
flimished in his business, with his knowledge, after 
his return, though the invoices and receipts were 
in the name of the wife, and she was acknowledged 
as tenant by the landlord, and rated to and paid 
the poor*'s and paving rates ; Petty v. Anderson, 3 
Bing. 170 ; 10 Moore, 677 ; 2 C. and P. 38. 

A husband is liable for a loan of money to his 
wife made at his request ; Stevenson v. Hardie, 2 
W. Black, 872. 

A 'deUvery of goods to a wife at the request of the 
husband is a delivery to himself; Ross v. Noel, 
Bull, N. P. 136. 

A. a, feme sole^ entitled to the profits of an estate 
vested in trustees for her separate use, conveys them 
to B. a married woman, for her separate use, with- 
out the interposition of a trustee ; A. marries, and 
the trustees, without notice of the conveyance to B. 
pay the profits to A. ; B."'s husband cannot maintain 
an action against A.'^s husband for the money, as 
money received to his use ; Dawson v. Atkinson, 
5 T. R. 434. 



OF MARRIAGE. 149 



For Wrongful Acts of Wife, 

• 

A man is answerable to a third person for what 
is done by his wife, so long as the relation of hus- 
band and wife continues, though they may be per- 
manently living apart, at least, if it be not shown 
that the wife, at the time, was living in adultery ; 
Head v. Briscoe, 5. C. & P. 484, Tindal. 

A wife, possessed authority from her husband, a 
paper-maker, to give, in his absence, certain requi- 
site excise notices and receipts, without which paper 
could not legally be removed from the mill, though 
the making of it might continue. She had also paid 
excise-duty by his authority. But it did not appear 
that she had any other authority from him respect- 
ing the manufacture, or to remove paper at all. She 
afterwards removed paper in an illegal manner, and 
pledged it, stating, that she wished to make up a 
sum to pay duty with. The husband having been 
proceeded against for such removal: — Held, that 
her former acts were evidence to be left to the jury 
to decide whether or not the illegal act was done by 
his authority ; Att. Gen. v. Riddell ; 2 Tyr. 52S ; 
2 C. and J. 493. 

A wife may be guilty of a forcible entry in the 
dwelling-house of her husband, and other persons 
also, if they assist her in the force, although her 
entry in itself is lawful ; Rex. v. Smith, 1 M. and 
Rob. 155, Tenterden. 
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Cohabitation as Man and Wife. 

Although a man is conclusively liable for neces- 
saries supplied to a woman, while he is living with 
her as his wife, when they have separated he is not 
liable for necessaries supplied to her on the ground 
that he has lived with her, and represented her as 
his wife, if he can show that, in point of fact, they 
were not married ; Monro v, D. Chemant, 4 Camp. 
215, EUenborough. 

If a man allows a woman to use his name, and 
pass for his wife, he shall be bound to pay for goods 
furnished to her even by a man who knew that the 
parties were not married ; Watson v. Threlkeld, 2 
Esp. 637, Kenyon. 

Where a man, who had for some years cohabited 
with a woman, who passed for his wife, went abroad, 
leaving her and her family at his residence in this 
country, and died abroad : — Held, that the woman 
might have the same authority to bind him by her 
contracts for necessaries, as if she had been his wife ; 
but that his executor was not bound to pay for any 
goods supplied to her after his death, but before 
notice of it had been received ; Blades v. Free, 9 
B. and C. 167 ; 4 M. and R. 282. 

Under a plea of the general issue to an action of 
assumpsit against husband and wife for goods sold 
before the marriage, it is competent to prove that she 
was then married to another husband, who is still 
alive ; Cowley v. Robertson ; 8 Camp. 488, Ellen- 
borough. 
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If a man marries a woman, and holds her out to 
the world as his wife, he does not discharge himself 
from his hability for necessaries supplied to her, by 
proving a previous marriage between himself and 
another woman, unless he brings home a clear 
knowledge of the celebration of the first marriage to 
the person who supplied the necessaries to the 
second wife; Robinson v. Nahon, 1 Camp. 245, 
Ellenborough. 

Where a woman has passed as a married woman, 
and given herself out as such, having goods in the 
house of the man with whom she coliabits, and which 
are ostensibly his, neither of them shall be permitted 
to say there is no marriage, or that the goods do not 
belong to the reputed husband ; Mace v. Cammel 
Loffi, 782. 

Q^aere^ Whether a woman, who cohabits with 
a man, assumes his name, represents herself as his 
wife, can maintain trespass against a sheriff for 
taking in execution furniture alleged to be her pro- 
perty, but being in the house in which the parties 
reside ? But it having been left to the jury to say, 
whether, under the cin^mstances, the property 
might not have been given up by the woman to the 
man during cohabitation, and they have found it in 
the affirmative, the court refused to disturb the 
verdict ; Edwards v. Fairbrother, 2 M. and P. 293 ; 
3 C. and P. 621. 

A deed of separation need not necessarily contain 
a covenant to indemnify the husband from the 
wife'*s debts; Westmeath (Earl) v. Westmeath 
(C ountess) Jacobs, 126. 
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Declaration on bond: — ^plea, that it was con- 
ditioned for performance of covenants which were 
to indemnify the obligee from alimony and debts 
incurred by his wife, after their separation, and that 
defendant had performed the covenants : rephcation, 
that a judgment was recovered against the obligee 
by a creditor of his wife, and he paid debts and 
costs, of which defendant had notice: demurrer 
and joinder. The defendant is liable for the costs as 
well as the debt paid by plaintiff; for the covenant 
to indemnify is general, and it was not necessary 
for plaintiff to give notice that an action was com- 
menced ; and if it had been necessary, the plaintiff 
must have recovered on these pleadings, for the de^ 
fendant has admitted notice ; Duffield v, Scott, 3 
T. R. 374. 

A separate maintenance, payable quarterly, at the 
end of each quarter, is to be apportioned at the 
death of the wife; Howell v. Hanforth, 2 W* 
Black, 1016. 

Interference of Equity. — The court will not in- 
terfere in an agreement between husband and wife, 
whereby the wife is to give up part of her separate 
property to the husband, in consideration of their 
living separate, although the application be made 
to the court by the wife ; Durand v. Durand, 2 Cox 
207. 

There is no doubt of the general jurisdiction of a 
court of equity to decree the specific performance of 
articles between husband and wife for a separate 
maintenance, but the court exercises it very cau- 
tiously, and will not give its assistance until it has seen 
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whether, from the circamstances of the case, there is 
or is not a probability of the parties being reconciled ; 
Fletcher v. Fletcher, 2 Cox, 99. 

A court of equity will not execute articles of sepa- 
ration, notwithstanding which it is held, that engage- 
ments between the husband and a third party, (as a 
trustee,) though originating out of and relating to a 
separation, are valid, and may be enforced by the 
court ; Worrall v. Jacob, 8 Mer. 267. 

In a deed, executed upon a separation by the 
husband and wife, and the trustees of their marriage 
settlement, the wife charged her separate property 
comprised in the settlement with the payment of an 
annuity to the husband, and he released his marital 
rights in respect of all future property acquired by 
the wife : — Held, that the release by the husband 
was a good consideration for the grant of the an-> 
nuity by the wife, and that the Court of Chancery 
would enforce the payment of the annuity ; Logan 
D. Birkett, 1 Mylne and K. 2W. 

The Court of Chancery will decree specific per- 
formance of an agreement for separation between 
husband and wife, although the agreement was 
made on a compromise of indictments preferred by 
the wife against the husband, and others, for assaults 
upon her ; Elworthy «. Bird, 2 Sim. and Stu. 37^. 

Jets of Parties. — After a deed of separation ex- 
ecuted, the wife is not, to all intents and purposes, 
a fetne sole ; she cannot be a witness against her 
husband, or be guilty of felony in his presence, nor 
can an action be maintained against her ; St. John 
(Lord) «. St. John (Lady), 11 Ves. jun. 580. 
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Where a feme covert has for many years been 
separated from her husband, and during that time 
has received, for her separate nse, the rents of her 
own property, which accmed to her by devise, after 
the separation, she shall be presumed to receive the 
rents, and acknowledge the tenancy by her husband^s 
authority; Doe d. Leicester v. Biggs, 1 Taunt. 
867. 

Where a married woman lives apart from her hus- 
band under articles of separation, by which he cove- 
nants' ^' that she shall enjoy to her own use all such 
estates, both real and personal, as shall come to her 
during the coverture, and that he will join in the neces- 
sary conveyances to limit them to such uses as she 
shall appoint T^ and copyhold lands having afterwards 
descended to her, the husband again covenants in the 
same manner as before, and ^^ that he will join in 
surrendering such estates to such uses as she shall 
appoint,'' the vrife may surrender the copyhold lands 
without the husband joining, and without a special 
custom for that purpose ; Compton v. CoIIinson, 1 
H. Bla^sk, 884. 

Covenant by indenture, reciting that differences 
had arisen between the plaintiff and his wife, and 
that it had been agreed to live apart, and that plain- 
tiff should be paid during the separation the annual 
sum of <£S0 out of the personal estate of the wife ; 
and defendant, on behalf of the wife, with her pri- 
vity, testified by her being a party, covenanted to 
pay the same out of the personal estate of the wife : 
—Held, that it was sufficiently shewn by the decla- 
ration, although it contained no precise averment o( 
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the fact, that the wife had a personal estate, and the 
Court refused to arrest the judgment ; Groome v. 
Debenham, 6 M. and J. 845. 

Adultery of tw/fe.— Adultery of the wife after 
separation is no plea to a covenant to pay a trustee 
a separate maintenance for the wife ; Bajoion v. 
Batley, 8 Bing. 256 ; 1 M. and Scott, 839. 

In an action of debt on a bond by the trustee of 
the defendant's wife, to enforce pajrment of an an- 
nuity secured to her, the Court refused to allow the 
defendant to withdraw the general issue, and plead, 
1st, That the defendant'^s wife had committed adul- 
tery, and was living in that state ; and, 2dly, That 
she had conunitted adultery at the time when the 
bond was executed in her favour, though the de- 
fendant was ignorant thereof; being of opinion that 
such pleas, if pleaded, would not have been a good 
defence to the action ; Field t^. Serres, 1 N. R. 121. 

Subsequent Cohabitation. — A deed of separa- 
tion is avoided by the parties living together again ; 
Scholey v. Goodman, 8 Moore, 850 ; 1 C. and P. 
86 ; S. C. not S. P. ; 1 Bing. 849. 

Defendant gave a bond to A. and B., conditioned 
for the pajrment of an annuity to his wife, unle^ 
«he should at any time molest him on account of 
her debts, while living apart from her. By inden- 
ture of the same date between the above parties and 
the wife, reciting that the defendant and his wife 
had agreed to live separate during their lives, and 
that, {or the wife^s maintenance, defendant had 
agreed to assign certain premises, &c. to A. and B., 
and had given them an annuity bond as above men- 
tioned, it was witnessed that the defendant assigned 
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the premises, &e. to them in trust for the wife, and 
he covenanted to A. and B. to live separate from her, 
and not molest her, or interfere with her property ; 
and power was given to her to dispose of the same 
by will, and to sell the assigned premises, &c. and 
buy estates or annuities with the proceeds. The 
wife covenanted with the defendant to maintain 
herself during her life out of the above property, 
unless she and the defendant should afterwards agree 
to live together again, and that he should be indem- 
nified from her debts. The indenture (except as to 
the assignment,) and also the bond, were to become 
void if the wife should sue the defendant for ali- 
mony, or to enforce cohabitation. And it was pro- 
vided, that ^' if the defendant and his wife should 
thereafter agree to live together again, such cohabi- 
tation should in no way alter the trusts created by the 
indenture .'' There was no express covenant on the 
part of the trustees. The defendant and his wife 
separated, and afterwards lived together again for a 
time, and this fact was pleaded to an action by the 
trustees upon the annuity bond as avoiding the se- 
curity : — Held on demurrer to the plea, that the re- 
conciliation was no bar to an action on this bond, 
since it did not appear that the bond, and the in- 
denture of even date with it, were not really exe- 
cuted with a view of immediate separation ; and 
although there might be parts of the indenture 
which a court of equity would not enforce under the 
circumstances, yet there was nothing, on a view of 
the whole instrument, to prevent the Court of K. 
B. from giving effect to the clause which provided 
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for a continuance of the trusts, notwithstanding a 
reconciliation ; Wilson v. Muskett, 3 B. and Adolp. 
740. 

It seems that a plea to an action of covenant against 
a trustee on a deed providing for a future separation, 
that the wife afterwards lived and cohabited with 
the defendant for a long space of time, and then left 
him against his will and consent, and had ceased to 
cohabit or live with him since, is a good plea ; Du- 
rant v. Titley, 7 Price, 577. 

By a deed, dated in 1817, after reciting that 
disputes had existed between W. and E., his wife, 
and that they had been on the point of separa- 
tion, it was witnessed, that, in consideration that the 
wife had consented to cohabit with the husband, he 
bad covenanted with S. (a trustee) to convey estates 
to his use, &c. for ninety-nine years, &c. The trusts 
of this term were, that in case the wife should find 
herself compelled, by a renewal of the disputes, to 
cease to cohabit with her husband, or live apart 
from him, that a sufficient annuity for her separate 
maintenance, should be raised out of the rents, 
or by sale or mortgage of the term ; and in that 
event the husband agreed to execute articles of sepa- 
ration. The deed contained no covenant by the 
trustee indemnifying the husband against the debts 
of the wife. After the execution of this deed the 
husband and wife continued to live together. By 
an indenture in 1818, made between the husband 
and wife, and trustees, after reciting that the hus- 
band, at the desire of the wife, had agreed to live 
separate and apart from her, and to allow her a se- 
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parate maintenance, the husband demised the estate 
to trustees for a term, to raise provisions for the 
wife and an infant daughter ; and the husband co- 
Tenanted that the wife might live separate and apart 
from him, and free from his authority and control, 
&c. This deed contained no indenmity against debts. 
The parties continued to live in the same house, 
although they slept in separate rooms, and met at 
board, and appeared in the world as man and wife, 
until June 1819, when they finally separated. In 
1822 the trustees in the deed of 181 8 distrained upon 
the tenants of the land charged with the annuity to 
the wife. Upon bill filed in equity, and appeal, held, 
that the deeds were void ; the first, as providing for 
a prospective separation ; and the second, because 
there was a reconciliation; Westmeath (Marquis) 
V. Sailsbury (Marquis), 5 Bligh. N. S. 389. 

Where a husband and wife lived separate, and an 
action was brought by the wife for a debt due to 
herself in the name of the husband and wife, with- 
out the husband'^s authority, the court, on apphca- 
tion, ordered proceedings to be stayed until an in- 
demnity was given to the husband; Morgan v. 
Thomas, 2. C. and M. 388 ; 2 Dowl. P. C. 332. 
On giving such indenmity, the wife is at liberty to 
go on in the husband^s name ; Id. 

Crim, Con, — In an action for crim. con. evidence 
may be given in reduction of damages that the 
wife, before the criminal intercourse, had complained 
of her husband'*s treatment of her; Winter v. Wroot, 
1 M. and Rob. 404, Lyndhurst. 

In an action for crim. con., evidence, on the part 
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of the plaintiff, to show the amount of the defend- 
ant's property, is not admissible ; but, in an action 
for a breach of promise of marriage it is otherwise ; 
James v. Briddington, 6 C. and P. 589, Alderson. 

If, in an action for adultery, it appear that the wife 
has died since the commencement of the action, the 
jury should give damages for the lose of the society 
of the wife from the time of the discovery of the 
adultery to the time of the wife's death ; and also 
for the shock to the feelings of the husband ; and 
this is so, although it appear there was no suspicion 
of the wife's infidelity till she was on her death-bed, 
and though the husband continued to treat her 
kindly up to the time of her death ; Wilton v. Web- 
ster, 7 C. and P. 198, Coleridge. 

Letters written by the wife to her husband are 
not receivable in evidence in an action for crim. con,, 
if written at a time when at least an attempt at 
adultery had been made by the defendant ; but a 
draft, in the defendant's hand-writing, of a letter 
written by the wife, in answer to a letter of Mrs. B. 
to the wife, is receivable in evidence, as is the letter 
of Mrs. B. ; Id. 

In an action for criminal conversation, where the 
adultery was committed on board a ship, during a 
voyage, a witness may be asked, on the part of the 
plaintiff, whether the wife did not keep a journal, 
and whether she stated for what purpose she kept 
it ; Jones v. Thompson, 6 C. and P. 415, Tindal. 
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CHAPTER VIII. 

DIVOECE A VINCULO MATRIMONII^ (fROM THE BOND 

OF marriage). 



This species of divorce absolutely dissolves the 
marriage, and makes it void from the begioDing, 
the causes of it being precedent to the marriage ; 
as prior marriage, consanguinity, or affinity within' 
the Levitical degrees, impotency, impuberty, &c. 
It is under the cognizance of the ecclesiastical 
court. On this divorce, the woman loses her 
dower ; and if, by reason of consanguinity, affinity, 
prior marriage, the children begotten between them 
are bastards ; Co. Litt. 835 ; 2 Inst. 93, 687. But 
in these divorces, the woman, it is said, shall re- 
ceive all again that she brought with her, because 
the nullity of the marriage arises through some im- 
pediment, and the goods of the woman were given 
for her advancement in marriage, which now ceas- 
eth : but this is where the goods are not spent ; and 
if the husband give them away during the cover- 
ture, without any collusion, it shall bind her. If 
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flhe knows her goods unspent, she may bring action 
for them ; and as for money, &c., which cannot be 
known, she must sue in the ecclesiastical court; 
Dyer, 62 ; Nels. Abr. 675. This divorce enables 
the parties to marry again. But, in the other cases, 
a power for so doing must be obtained by Act of 
Parliament. Where lands were formerly given to 
husband and wife, and the heirs of their bodies in 
frank-marriage, if they had been afterwards di- 
vorced^ the wife was to have her whole lands ; and, 
by divorce, an estate tail of baron* and feme^ it is 
said, may be extinct ; Goldb. 18. After a sentence 
of divorce is given in the spiritual court, causa pros- 
contractus^ the issue of that marriage shall be bas- 
tards so long as the sentence stands unrepealed ; 
and no proof shall be admitted at common law to 
the contrary ; Co. Litt. 285 ; 1 Nels. 674. In such 
case, issue of a second marriage may inherit until 
the sentence is repealed ; 2 Leon. 207. 

Sentence of divorce must be given in the life of 
the parties, and not afterwards. And, therefore, 
when a man had married his first wife^s sister, and, 
after her death, the bishop's court was proceeding 
to annul the marriage, and bastardize the issue, the 
Court of King^^s Bench granted a prohibition quoad 
hocy but permitted them to proceed to punish the 
husband for incest ; Salk. 548. The sentence of 
divorce may be repealed in the spiritual court after 
the death of the parties ; Co. Litt. 38, 244 ; 7 Rep. 
44, 5 Rep. 98. Upon the divorce of a man and 
his wife, equity will not assist the wife in recovering 
dower, at the husband's death, but shall leave her 
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to the law; neither ought the spiritual court to 
grant her adminiBtration, she not being such a wife 
as is entitled to it ; nor will the Chancery decree 
her a distributive share ; Preced. Cane. Ill, 12. 

If a man is under an obligation to a woman, and 
afterwards marries her, and after they are divorced, 
the obligation is revived; Br. Coverture, pi. 82. 
Because the divorce being a vinculo matrimonii^ 
by reason of some prior impediment as precontract, 
&c., makes them never husband and wife from the 
beginning, but if the husband had made a feofment 
in fee, or by deed sold the lands of his wife, and 
then the divorce ensues that would have been a dis- 
continuance (or interruption), as well as if the hus- 
band had died, because there the interest of a third 
person had been concerned, but between the parties 
themselves, it will have relation to destroy the hus- 
band^s title to the goods, and it proves no more than 
the common rule, viz., that relations will make a 
nullity between the parties themselves, but not 
amongst strangers; Lord Raym. 521; Hil. 11; 
W. 8. 

If a man give lands in tail to baron and feme^ 
and they have issue, and after, divorce is sued, now 
they have only frank-tenement, and the issue shall 
not inherit ; Br. Tail et Dones, &c. pi. 9. 

If the bluron and feme purchase jointly, and are 
disseised, (put out of the tenements), and the baron 
releases, (conveys to the disseisor), and, after they 
are divorced, the/^me shall have the moiety, though, 
before the divorce, there were no moieties ; for the 
divorce converts it into moieties ; Br« Deraignment, 
pi. 18 ; cites 82 Henry VIII. 
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If baron alien the wife'^s land, and then there is 
a divorce causa praecontracttcs^ov any other divorce 
which dissolves the marriage a vinculo matrimonii^ 
the wife daring the life of the baron maj'enter by 
statute, 82 Henry VIII., c. 28 ; Dyer, 18, pi. 61 ; 
ButmdeLd. Raym. 521. 
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CHAPTER IX. 



BIGAMY 



Signifies a double marriage, or being twice married, 
but it is now used by an almost universal corruption, 
to signify the offence of polygamy, or the having a 
plurality of wives at once ; 3 Inst. 88. 

Bigamy, according to the canonists, consisted in 
marrying two virgins successively, one after the death 
of the other, or in once marrying a widow. Such 
were esteemed incapable of holy orders ; probably 
on the ground of St. Paul's words, 1 Tim. c. 5, v. 2. 
" That a bishop should be the husband of one wife," 
and they were, by a canon of the Council of Lyons, 
A.D. 1274, denied all clerical privileges. This ca- 
non was adopted and explained in England by the 
statute 4 Ed. I., st. 8, (commonly called the stat. de 
higamis^) c. 5 ; and bigamy thereupon became no 
uncommon counterplea to the claim of the benefit of 
clergy. The cognizance of the plea of bigamy was 
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declared by stat. 18, Ed. III., st. 3,c.2, to belong to 
the Court Christian, like that of bastardy. But by 
stat. 1 Ed. VI., c. 12, § 16, bigamy was declared to 
be no longer an impediment to the claim of clergy ; 
see Dal. 21, Dyer 201, and 1 Inst. 80 b; note 1. 

Under the old law, a second marriage, living, the 
former husband or wife was, by the ecclesiiastical law 
of England, simply void and a mere nullity ; but 
the legislature thought it just to make it felony by 
reason of its being so great a violation of the public 
economy and decency of a well ordered state. By 
statute 1 James I. c. 11, it was enacted ^^ that if 
any person being married, do afterwards marry again, 
the former husband or wife being alive, it is felony," 
but within the benefit of clergy. 

The Act, however, made exception to five cases 
in which such second marriage, though in the three 
first it was void, was yet no felony. See 8 Inst. 89 ; 
Kel. 27 ; 1 Hal. P. C. 694. 1. Where either party 
has been continually abroad for seven years; whether 
the party in England hath notice of the other^s be* 
ing alive or no. 2. Where either of the parties 
hath been absent from the other seven years vrithin 
this kingdom ; and the remaining party hath no 
knowledge of the other's being -^Jive within that 
time. 3. Where there is a divorce (or separation 
a mensa et thoro ; 1 Hawk. P. C. 174,) by sen- 
tence in the ecclesiastical court. 4. Where the first 
marriage is declared absolutely void by any such 
sentence ; and the parties loosed a vhiculo matri- 
monii ; or, 5. Where either of the parties was ua- 
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der the age of consent at the time of the first mar- 
riage ; 1 Hawk. P. C. 174 ; 1 Inst. 79. 

In the last case, the first marriage was voidable by 
the disagreement of either party, which the se- 
cond marriage yery clearly amounts to. But if at 
the age of consent the parties had agreed to the 
marriage which completes the contract, and is in- 
deed the real marriage, and afterwards one of them 
should marry again, it seems imdoubted that snch 
second marriage would be within the reason and 
penalties of the Act ; 4 Comm. 164. 

If the first marriage were beyond sea and the lat- 
ter in England, the party may be indicted for it 
here; because the latter marriage is the ofience; 
but not vice versa^ though, quare^ why not? 1 
Hawk. P. C. 174-5 ; 1 Hale^s, P. C. 692 ; 1 Sid. 
171 ; Kel. 80. 

9 Geo. IV., c. 81, § 22; 3 Geo. IV., c. 75; 
4 Geo. IV., c. 76.] By the stat. 9 Geo. IV., c. 
81, the stats. 1 Jac. I., c. 11, and 35 Geo. III., c. 
67, are repealed; and so much of 4 Ed. I., s. 3, and 
18 Ed. III., s. 3, and 1 Ed. VI., c. 11, as relates 
to this subject. 

The age of consent within the provision of s. 3, 
1 Jac. I., c. 11, "Was fourteen years in a man, and 
twelve in a woman ; Rex v. Gordon, R. and R. C. 
C.48. 

' No divorce of an ecclesiastical court was within 
the third exception of the stat. 1 Jac. I., c. 1, unless 
it is a divorce of a court within the limits to which 
the statute extends ; Rex r. Lolly, I Russ. C. and 
M. 190 ; R. and R. C. C. 237. 
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Therefore it was ito defence to prove a divorce a 
vinculo matrimonii before the second marriage, if 
sach divorce were out of England, unless upon a 
ground which by the law of England would warrant 
such a divorce ; Id. 

Where a prisoner, having been apprehended for 
larceny, is detained in the same county for bigamy, 
the detainer is such an apprehension as would war- 
rant the indicting him in that county under 1 Jac. I., 
c. 11, Rex V. Gordon, R. and R. C. C. 48. 

A sentence of jactitation is not conclusive evidence 
against an indictment for bigamy ; for its validity 
may be impeached, as having been obtained by 
fraud ; Dudiess of Kingston's case, 1 Leach, C.C. 
146; lEast, P. C. 468. 

Semble^ that assuming a fictitious name upon the 
second marriage will not prevent the offence from 
being complete ; Rex f . AUison, 1 Russ. C. and M. 
201, 207. 

And if the marriages are proved by a person pre- 
sent at them, it is not necessary to prove the regis- 
tration, or licence, or banns ; Id^ 

On an indictment against a man for bigamy, it ap- 
peared that, for the purpose of concealment, the se- 
c(Mid wife was married by a name by which she had 
never been known : — Held, that it was no answer to 
the charge, although, if the first marriage had taken 
place under such circumstances, that would have 
thereby been rendered void ; Rex v. Penson, 5 C. 
and P. 412. 

On an indictment of bigamy, if the first marriage 



168 THE ENGLISH LAW 

was by banns, it is no objection that the parties 
did not reside in the parish where the banns were 
published, and the marriage celebrated ; Rex v. 
Hind, R. and R. C. C. 9,53. 

Semble^ that an acknowledgment alone by the 
prisoner of the fact of the first marriage would not 
be sufficient evidence of that fact ; Rex v. Trueman, 
1 Russ. C. and M. 207 ; 1 East, P. C. 470. 

But proof of such acknowledgment, together with 
evidence of cohabitation, and that the prisoner 
backed his assertion by producing to the witness a 
copy of a proceeding in a Scotch Court, for having 
improperly contracted the marriage, (but which was 
a nullity), was held to be sufficient evidence of the 
first marriage ; Id, 

On a trial for bigamy, the registry of the first mar- 
riage stated it to be by license generally, without 
saying by consent of parents or guardians; the pri- 
soner proved that he was an infant at the time, and 
that his parents were never known to have been in 
England: — Held, that this was prima facie evidence 
that the first marriage was without consent of pa- 
rents or guardians, and that the jury might have 
acquitted the prisoner if such evidence was unan- 
swered ; Rex 1^. James, R. and R. C. C. 1 7 ; 1 
Russ.C. and M. ^01. 

The marriage of a minor by license without the 
consent required by the Marriage Act, 4 Geo. IV., c. 
75, § 16, is valid ; Rex v, Birmingham, 2 M. and 
R. 280. 

This completes our view of the English Law of 
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Marriage ; the numerous questions that have arisen 
out of the common and statute laws could not have 
been sufficiently appreciated without a short notice 
of them, which the writer has endeavoured to con- 
dense as much as possible. The arrangement of 
these cases under their several heads is not so com- 
plete as he would have wished, owing chiefly to the 
desire of avoiding a recurrence to them and too 
much prolixity. By a facility of reference to the 
various reports, the student is affi>rded the means of 
becoming versant in all the leading cases, and he 
would do well to select a few of them to store up in 
his memory, that he may on all occasions be pre- 
pared for the questions that daily occur in practice 
on this interesting and primary branch of law. It 
was intended to have selected one of the most mo- 
mentous, wherein the general rules were evolved ; 
and, on supposition, drawn out as many of the minor 
points as would have led to as clear and comprehen- 
sive a view as the subject admitted. This, however, 
must be left to the student, as it would have too 
much exceeded our prescribed limits. 
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SCOTTISH LAW OF MARRIAGE, 



The law of marriage in Scotland has unfortu- 
nately not been placed on that fundamental basis of 
morality which renders that of her sister kingdom 
so supereminent. This Scottish institution is so 
blended with the Roman, canon, ecclesiastic, custo- 
mary, and legislative rules, as to make the primary 
union in Scotland more a mockery to future ages, 
than as a rule of the wisdom of their ancestors. 
Instead of, as is observed in England, preserving the 
marriage union as one of the most solemn and reli- 
gious contracts in which a man or woman can en- 
gage, the law of Scotland has laid open this contract 
to every species of chicanery, which daily practice 
illustrates ; it treats marriage in the light of an ordi- 
nary contract, and affords the parties every facility 
of establishing, in a rash and unguarded moment, a 
tie that is to bind them for life. This dissolute sys- 
tem of jurisprudence on such a vital and important 
subject, loudly demands remodelling. 
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In the constitution of the marriage-contract, the 
law of Scotland merely requires the present consent 
of the man and woman to live together as husband 
and wife. It has separated into two branches, de- 
signated as regular and irregular, and we will view 
this union according to this division. 



1 



• 
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CHAPTER I. 

PRESENT CONSENT OF THE FABTIES. 

Regular Marriages. 

The conseDt of the parents or guardians of either 
the man or woman to the marriage is not required. 
But the mutual consent of the man and woman, who 
are capable to give such consent, and declared by 
both at the time, makes the legal marriage, and this 
leads us to consider who are capable of giving con- 
sent. 

1. All male persons of the age of 14, and all fe- 
males of the age of 12, (called, on completing these 
respective ages, pubers,) are capable of consenting 
to marriage, provided they are imder, 1 . no legal 
incapacity; 2. not already married ; 3. not divorced 
for adultery with the person with whom it is pro- 
posed to intermarry ; and, 4. not within the for- 
bidden degrees of propinquity (relationship by blood), 
or affinity (relationship by marriage.) 

A legal incapacity is, 1. where either of the piar- 
ties are below the respective ages of 14 and 12, 
(called pupils under these ages), or where either are 
idiots or madmen, unless during a lucid interval, and 
incapable of consent ; but minors or pubers may. 
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after pupillage, marry, or by solemn consent ratify 
a previoos marriage. Persons under error, or force 
and fear, or incapacity from extreme intoxication, 
cannot give the present consent to marriage. 2. 
Where either of the parties is at the time of the 
marriage naturally incapable of procreation by cor- 
poral infirmity, which is a ground on which the mar- 
riage may be declared void at the instance of either 
of the parties, but not itself a nullity pleadable by 
others ; yet where the disability proceeds not from 
nature, but from some temporary infirmity of body, 
or even from old age, the law allows snch persons to 
assume to themselves perpetual companions in the 
way of marriage in solatium vitae. 

2. Marriage is null when either of the parties 
stands already married to a third person ; for as one 
cannot be married to two persons at once, the mar- 
riage to the first being valid, the other must be void; 
and neither bona fides nor personal exception will 
protect the second marriage against chaUenge. 

8. By the statute 1 600, c. SO, a divorce on the 
head of adultery disables the party divorced from 
marrying him or her with whom the adultery is said 
by the sentence of divorce to have been committed ; 
a doctrine borrowed from the Roman law, 1. xiii. 
De his quce ut ind; but the guilty person is at full 
liberty to intermarry with any other. 

4. Marriage is void when entered into within the 
degrees of consanguinity or afiinity. The act 1567, 
c. 15, declares that marriage shall be as free as God 
hath permitted it ; and that seconds in the degrees 
of consanguinity and affinity, and all degrees farther 
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removed contained in the Word of God may law- 
fully marry ; and, by Leviticus, c. 18, the following 
rules are established either expressly or by conse- 
quence : — 1. Intermarriage between ascendants and 
descendants in the direct line is forbidden in infi- 
nitum^ or inimitably ; a father is in regard to his 
child in the direct line of ascendants, a child in re- 
gard to his parents in the direct line of descendants. 
2. Marriage, even in the collateral line, is forbidden 
in infinitum^ when one of the parties is in loco pa- 
rentis to the other, i.e. where he is brother or sister 
to the direct ascendant of the other party. A man 
cannot marry his grand-niece, but those of the whole 
or half blood who are within the second degree, as 
cousins-german, and all of more remote degrees may 
intermarry. 3. In affinity or relationship' by mar- 
riage, the married pair being regarded as one, the 
blood relations of each are held as related by affinity 
in the same degree to tUe one spouse as by consan- 
guinity to the other. So a man cannot marry his 
wife'^s sister more than he can his own. The rules 
are the same, whether the parties be related by full 
or by half blood. 

The man and woman who are desirous of being 
tnarried, and subject to none of the foregoing inca- 
pacities, have it in their power to accomplish this 
union in two manner of ways, 1. by a regular mar- 
riage, or 2. by an irregular or clandestine marriage. 
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CHAPTER II. 

I. REQUISITES OF A REGULAR MARRIAGE. 

A regular marriage is where banns have been 
regularly published aeoordtng to the rulea of the 
church. Proclamation of banns is the ceremony of 
publishing in the church immediately before dirine 
service the names and designations or additions of 
those who intend to intermarry ; and inyiting all 
who know of any sufficient objection against the 
marriage to effer it before it be too late* This cere- 
mony was first introduced by the Lateran Council 
in 1S16, but amended by the Council of Trent, 
session S4, who ordained banns to be proclaimed on 
three succesfflye hoUdays, now Sundays, in the pa- 
rish church or churches of the persons contracting, 
which has been adopted by the General Assembly, 
who have authorised the parish minister to dispense 
with the three several Sundays, by proclaiming the 
two last on the second Sunday, or, upon very extra- 
ordinary cases, by proclaiming them ^1 on the same 
day. After the banns have been proclaimed, a 
certificate is granted by the clerk of the kirk-ses- 
sion that the banns were duly published, which au- 
thorises the parish minister to celebrate the mar- 
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riage between the parties, which generally takes 
place at the house where the woman resides, before 
two credible witnesses, who know the parties. The 
statutes 1661, c. 34, 1672, c. 9, 1690, c. 27, and 
1698, c. 6, provide that the ceremony must be per- 
formed by a clergjnnan of the kirk of Scotland, 
or of the episcopal communion duly qualified by the 
taking of the oaths of allegiance and abjuration. 
The ceremony consists of a solemn admonition to 
the parties, the question of mutual acceptance so- 
lemnly put, and an answer required, and a decla- 
ration made by the clergyman that the parties are 
married. 



S. B£CIUISIT£S OF AN IBREGULAB OR CLAN- 
DESTINE MARRIAGE. 

Marriage is called irregular, or clandestine, when 
entered into by the parties without proclamation 
of banns, and celebration of a clergyman, and may 
be effected by the man and woman appearing before 
a magistrate, or in the presence of any person assum- 
ing the character of a clergyman, or before two 
credible witnesses only, or by written acknowledg- 
ment or confession of the parties ; certain penalties 
have, however, been attached to this form of mar- 
riage, not only on the man and woman, but also on 
the celebrator and witnesses. By statute 1661, c. 
34, whoever shall marry or procure themselves 
to be married without proclamation of banns, or by 
persons not authorised by the established church. 
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are subjected to imprisonment for three months, and 
to the payment of the sum specified in the act in 
name of fine, higher or lower, according to their 
station and quahty; and the celebrator is to be 
condemned to perpetual banishment. And by the 
act 1698, c. 6, the parties who are clandestinely 
married must declare the names of the celebrator 
and witnesses under high pecuniary penalties, and 
the witnesses are also to be fined in one hundred 
pounds Scots each. Modern practice, however, has 
disregarded these acts, and clandestine marriages are 
of very frequent occurrence arising chiefly from the 
laxity of the executive in omitting to enforce the 
penalties annexed to the acts. 

Marriage is seldom contracted without pievioui) 
espousals or a promise of marriage. By the custom 
of Scotland, all promises of marriages, whether pri- 
vate or more solemn, contained in written contracts, 
may, in the general case be resiled from, on the rule 
that marriage ought to be fi:«e, matrimonia debent 
esse libera. But if any thing has been done in 
consequence of such promise of marriage by either 
of the parties, though the marriage itself cannot be 
enforced, yet the injured party may sue for damages, 
the amount of which is left to the discretion of a 
Jury, who will be actuated in fixing that amount 
according to the circumstances of the case, and dam- 
age may accrue even for " loss of the market, or 
for wounding the feelings." 

In the case of a promise of marriage, when fol- 
lowed by sexual intercourse or copula^ this makes a 
marriage, as the law presumes that the consent de 
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presently which is essential to marriage, was at that 
moment mutually given by the parties in consequence 
of the anterior promise. The promise must be 
proved by writ or oath, though courtship mjiy be 
proved by witnesses, and connection before as well 
as after the promise, will not invalidate a marriage 
so formed. 
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CHAP. III. 

OF CONSENT, EXPRESS OR TACIT. 

1. Ewpresa. 

The consent essential to marriage is either ex- 
press or tacit. Express consent in regular mar- 
riages is signified by a solemn verbal vow of the 
parties accepting each other for their lawftd spouses, 
uttered before a clergyman, Who thereupon declai*es 
them married persons. But, as already said, it is 
not essential to marriage that it be celebrated by a 
clergyman; the consent of parties may be expressed 
before a civil magistrate, or even before witnesses, 
for it is the consent of parties, clearly, seriously, 
and deliberately expressed at the time, that con- 
stitutes marriage. Marriage may be also, without 
doubt, perfected by the consent of parties, declared 
by writing, provided the writing be so conceived as 
necessarily to import their present consent. The 
proof of marriage is not confined to the testimonies 
of the clergyman and witnesses present at the cere- 
mony. The subsequent acknowledgment of it by 
the parties is sufiBcient to support the marriage, if it 
appear to have been made not in a jocular manner, 
or for some covert design, but seriously and with 
deUberation. A marriage was sustained against 
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the. husband, February 1789, Arrot, (not reported) 
chiefly on his owning it to the midwife whom he had 
called to assist his wife in the birth, and to the 
minister whom he had desired to baptize the child, 
without any actual proof either of the marriage, or 
of the parties cohabiting together as married per- 
sons. 

2. Tacit or presumed consent. 

Marriage may be also entered into where the con- 
sent is not express, but is discovered by a train of cir- 
cumstances inferring that the parties conceived, or led 
others to believe they were married by rebus ipsis et 
factis. In this way it is presumed, or inferred from 
cohabitation, or the parties living together at bed and 
board, joined to their being habite, or held and re- 
puted, husband and wife in the society of the neigh- 
.bourhood in which they live. But cohabitation does 
not by itself infer a presumption of marriage ; for, 
a man and woman may cohabit to gratify their de- 
sires without any intention of being bound by mar- 
riage. The statute 1503, c. 77, provides, that a 
woman who has been reputed the wife of a man till 
his death, shall be entitled to, and enjoy the terce 
(or dower) till it be proved that she was not his 
lawfiil wife. It is to be remarked, that the pre- 
sumption of habite and repute is not so strong an 
evidence of marriage, as to exclude a contrary proof ; 
it only throws the burden of it on him who denies 
the marriage. 

Where the marriage is disputed or in question, 
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its validity or invalidity is tried by action of decia* 
rator before the Court of Session, the supreme civil 
judicature of Scotland. 

Marriage perfected by clear, serious, and deliber- 
ate consent cannot be rescinded or voided by either 
the man or the woman by any subsequent writing, 
disclamation, or conduct of the parties. 

In provinga marriage there must be evidence either 
of a regular celebration or of present consent (deprce- 
senti)^ or of a promise and engagement, followed by 
sexual intercourse, or copula, A promise must be 
proved by writing or oath of the promiser : in the 
other cases the evidence may be parole, or written, 
jor by confession on reference, or by a train of facts 
and circumstances inferring acknowledgment. 

Summary of recent Cases arising out of Irregular 

Marriages. 

An irregular marriage set aside where it was 
proved that the woman was in such a state of in- 
toxication as to be incapable of giving a valid con- 
sent; Johnston, Nov. 15, 1828; 2 S. D. 495. 

Circumstances not sufficient to infer marriage un- 
der the law of France, or by a correspondence be- 
tween a Scotsman detained as a prisoner in France 
and a Frenchwoman acting as his attorney in Scot- 
land, he styling her his wife, and she assuming his 
name ; Sassen, June 22, 1824 ; 3 S. D. 159. 

A party raised a declarator of marriage and ad^ 
herence against a woman, whom he alleged was his 
wife, stating, in the summons, an irregular marriage 
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followed by coDsammation, at Holytown, and the 
celebration of that marriage by a subsequent regu- 
lar marriage in facie ecclesice in Edinburgh ; the 
wife denied marriage and consummation at Holy- 
town, and averred that she had not consented ad 
ipaum matrimonium in Edinburgh, but had been 
concussed by threats to submit to the ceremony 
there; she immediately thereafter entered into a 
marriage with another party, enjoyed the status 
of marriage, and had a family ; and the alleged first 
husband was perfectly aware of that status, and 
expressly recognized her and her husband in their 
character of husband and wife ; found, reversing 
the judgment of the Court of Session, that there 
was no proof of the Holytown marriage, nor of a 
regular marriage in fade ecclesias in Edinburgh, 
nor of facts and circumstances in relation to the con- 
duct of the parties before and after the alleged Edin^ 
burgh marriage, sufficient to infer that the parties, 
on the day when the Edinburgh marriage was said 
to have been celebrated, or at any other time, ex- 
pressed mutual consent immediately to contract 
marriage ; Jolly, Dec. 2, 1 825 ; 4 S. D. 254 ; June 
20, 1828 ; 3 W. S. 85. 

A Scotsman having gone to London in early life, 
and been domiciled there for about fifty years, 
and, at the period of his death — and having suc- 
ceeded to an entailed estate in Scotland, and having 
paid occasional short visits to that country, and 
having formed an illicit connection with a woman, 
a native of England, by whom he had a son, and 
having come to Scotland some time thereafter, mar- 
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ried her according to the law of that country, and 
resided there about three months, and then returned 
to London with his wife and son, where they re- 
sided till his death : — Held, reversing the judgment 
of the Court of Session, that the son was iUegiti^ 
mate ; Rose, 2 Sc. Jur, 678 ; 4 W. S. 289. 

A woman brought an action against the repre- 
sentatives of a man, on the allegation that she had 
been habite and repute his wife, concluding for one- 
half of the goods in communion ; and the marriage 
being denied, and the competency of the action dis- 
puted, the Lord Ordinary, before answer, allowed a 
proof of the marriage ; and it appearing that the 
parties had not resided together as husband and 
wife, the Court assoilzied; Farrel, Feb. 1, 18S8 ; 
6 S. D. 472. 

It is not enough to constitute marriage by habite 
and repute that parties frequently lived, and ver- 
bally acknowledged each other as husband and wife, 
if, fi*om the profligate character of the woman, and 
other circumstances, it may be presumed that the 
man was not serious; Adair, 1 Sc. Jur. 164; 7 S. D. 
597. 

Circumstances not sufficient to infer marriage by 
habite and repute ; and observed, that in the proof 
of such marriage, the evidence of the friends of the 
parties in the same rank of life is chiefly to be 
considered; Thomas, July 8, 1829; 7 S. D. 
872. 

Facts and circumstances held sufficient to con- 
stitute marriage by cohabitation, and habite and re^ 
pute between parties whose connection had been at 
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its commencement illicit ; Elder, ITth Nov. 18S9 ; 
2 Sc. Jut. 96 ; 8 S. D. B. 56. 

Marriage constituted by promise subsequente 
copula notwithstanding an illicit intercourse antece- 
dent to said promise; Sim, 19th Nov. 18^, 9, Sc. 
Jur. 38 ; 8 S. D. B, 89. 

Circumstances held sufficient to constitute a mar- 
riage by promise, subsequente copuld ; Campbell, 
July 9, 1880 ; 2 Sc. Jur. 653 ; 8 S. D. B. 1089 ; 
Aff. March 3, 1881 ; 5 W. S. 

Summons, under which, though laid chiefly on an 
alleged de preaenti acknowledgment, it was held 
competent to establish marriage by promise subse- 
quente copuld ; Id. 

Declarators of Marriage. 

A sequestration of the estates of a woman pend- 
ing a declarator of marriage against her, refused ; 
M'Qregor, Nov. 9%, 1821 ; 1 S, D. 160. 

Circumstances in which a pursuer of a declarator 
of marriage, from which the defendant had been 
assoilzied for more than a year, and against whom 
decree of putting to silence had been pronounced, 
was found not entitled to reduce these decrees ; Do- 
nald, May 16, 1828 ; 2 S. D. 312. 

Circumstances under which the trustees of a hus- 
band were preferred to the price of part of his 
estate, in competition with a woman who had got a 
decree of declarator against him as his wife, and of 
aliment on which she had arrested ; Reid, June 21, 
1828; 2S. D. 414. 
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It is irrelevant as a defence against a declara- 
tor of marriage, adherence, and aliment, to al- 
lege that the woman had, previouslj to her mar- 
riage \rith the defender, had carnal connexion with 
his brother, and had concealed that circumstance ; 
Hamilton, May 26, 1827 ; 5 S. D. 716. 
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CHAPTER IV. 

RECIPROCAL EIGHTS OF THE HUSBAKD AKD WIFE 
ARISING OUT OF THE MARRIAGE. 

Communion of Goodsj Communio Bonorum. 

A man and woman by entering into marriage are 
joined in the strictest society or copartnery, which 
necessarily draws after it a communication of their 
mutual civil interests, (as far as is necessary for pre- 
serving the society,) styled in the law of Scotland 
the communion of goods. This communion does 
not, however, extend to all subjects belonging to the 
married pair at their marriage. As the society 
entered into is to last no longer than the joint lives 
of the partners, rights that have a perpetual duration, 
and may be transmitted from one generation to 
another without perisliing in the use, (which the law 
of Scotland calls heritable) are not brought under 
the partnership, such as a land estate, a tenement of 
houses, a right of tithes, and a bond of borrowed 
money if it carries interest, and so produces annual 
fruits while the debt subsists, is, as to this question, 
accounted heritable. Nothing, therefore, becomes 
common to husband and wife, but subjects which 
are of a temporary nature, and produce no yearly 
profits while they last, and which are therefore said 
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by lawyers to be aimpliciter moveable, or moveable 
in all respects. 

Recent Cases on Marriage ContractSj and 

Provisions. 

J. S., on marrying E. R., conveyed his estate by 
an antenuptial contract ^Ho the heirs-male to be 
procreate betwixt the said J. S. and E. R. of this 
intended marriage, and to the heirs and assignees 
whatsoever of the said heirs-male in fee;''^ whom 
failing, to the heir-male of any subsequent marriage, 
and the heirs of his body ; ^^ whom failing, or if the 
said heir-male to be procreate of the body of the 
said J. S., if a subsequent marriage shall subsist, and 
afterwards fail by death before he is either married 
or attains the age of twenty-one complete, to the 
heirs-female, or eldest daughter to be procreated of 
this intended marriage betwixt the said J. S. and E. 
R., and the heirs of her body without division ; whom 
failing, to the next eldest daughter of the said in- 
tended marriage, and the heirs of her body, and so on 
successively while any daughter of the intended mar- 
riage exists, the eldest daughter existing always to 
succeed without division, as said is ; whom failing, to 
the said J. S., his own other nearest heirs or assignees 
whatsomever, heritably and irredeemably, and the 
said daughters or heirs-female who succeed to the said 
estate,always marrying a gentleman of the surnameof 
S/* Provisions were made in favour of the younger 
children of the marriage. J. S. died, leaving several 
sons and four daughters, and his eldest son succeeded, 
but he and the other sons died without issue: — Held, 
that the clause imported that the daughters as heirs 
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portioners were preferaUe to the eldest daughter 
daimiDg as heir of provision without division. — 
Richardson, July 5, 18^1, 1 S. D. 105. Aff. April 
8, 1824, a S. (Ap.) 146. 

A father who had right, &iling a fatuous heir, to 
the reversion of the price of an estate, bound him* 
self in his daughter's contract of marriage, to convey 
to her husband ^^ a proportional share of the rever* 
sion of the estate of A. that has aheady or may 
happen to Ml into me or my family ;'' part of the 
price was appropriated to provide an annuity to a 
widow who had a claim of terce, and the rest other- 
wise exhausted ; and there were only savings of in- 
terest during the life of the fatuous hrir : — Held, that 
neither these savings, nor the part of the price ap- 
propriated to the widow, were claimable under the 
above clause ; Spalding, Nov. 13, 1821, 1 S. D. 123. 

A husband and wife infeft in property in conjunct 
fee and liferent, but for her liferent use allenarly, 
executed a postnuptial contract, disponing their 
whole property to each other, and the longest Uver 
in liferent, and to a trustee in fee for behoof of their 
only son ; whom fiuling without issue, the sons of 
their daughters ; the wife predeceased her husband, 
and the son died without issue, thereafter the hus- 
band sold the property, and took an heritable bond 
for the price, which he conveyed gratuitously to a 
third party, and thereafter died : — Held, that, as the 
postnuptial deed was latent, the sale was effectual, 
but that, as the sons of the daughters had a jus 
crediti under it, and the husband could not gratui- 
tously dispose of the property, they were entitled 



i 



190 THE SCOTTISH LAW 

to the heritable bond as a surrogatum for it ; Hy* 
slop, Nov. 15, 1821, 1 S. D. 137. 

An obligation granted bj a father to his son on 
the eve of his marriage, for payment of an annuity, 
and the marriage having taken place, held an oner- 
ous obligation ; Scott, June 12, 1822, 1 S. D. 481. 

A husband and \idfe, by a mutual disposition and 
settlement, disponed to the survivor, and the heirs 
of the survivor, their property as at the date of 
the dissolution of the marriage, but declaring that 
the husband should have full power during his life, 
without consent of his wife, to sell or contract 
debt for their mutual interest, and that, on the 
death of the survivor, his or her heirs should be 
obliged to pay to the heirs of the predeceaser one 
half of the then free value of the subjects ; the wife 
predeceased, and the husband entered into a second 
marriage, and executed a postnuptial contract in 
favour of his second wife, and their son: — Held, that 
upon his death, the second wife and her son were 
accountable to the representatives of the first wife in 
terms of the first contract ; Wood, Dec. 8, 1823, 2 
S. D. 549. 

A daughter accepted from her father a sum in 
contentation of all she could claim through the de- 
cease of her mother, or her contract of marriage, 
which she discharged, or on any other account 
whatever : — Held (but reversed) not to import a dis- 
charge of rights competent to her as heir of provi- 
sion under the contract ; Ewen, Jan. 15, 1824, 2 S. 
D. 612; June 28, 1825, 1 W. S. 595. 

A lady in minority, by an antenuptial contract, 
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disponed her property to herself and her husband in 
conjunct fee and liferent for their i^espective lives 
allenarly, and the husband conveyed to her the life- 
rent of all he had then or might have : — Held, that, 
although he was then insolvent, she was not en- 
titled to reduction of the contract on minority and 
lesion, she having conveyed nothing more than the 
husband was entitled to at common law ; Anderson, 
Jan. 81, 1824, 2 S. D. 662. 

The husband held entitled to the liferent of his 
wife's funds, (as to the property of which the jus 
mariti was excluded,) up to the date of a decree of 
divorce; Greenhill, June 24, 1824, B S. D. 169. 

A wife is not entitled to retain funds to which her 
husband has right, on account of his non-implement 
of the provisions of a marriage contract in her fa- 
vour; Id. 

Provisions to a wife and children of an adequate 
nature, made by a person who was at the time sol- 
vent, sustained ; Jeflfrey, May 24, 1825, 4 S. D. 82. 

A party, by an antenuptial contract, bound him- 
self to convey his estate to the heirs of the marriage^ 
and reserved a power to make an entail prohibiting 
alienations and contracting debts, but not as to 
altering the course of succession ; he executed an 
entail with a prohibition to the latter effect: — Held, 
that it was ultra vires^ and that the entail was null 
in toto ; M'Neil, Jan. 27, 1826, 4 S. D. 898. 

A husband possessed of property in Jamaica, 
bound himself by marriage articles to secure to his 
wife, in case of her surviving him, an annuity of 
«f 400, payable out of the Jamaica estates, and, in 
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the event of purchasing lands in Scotland, to take 
the titles to himself and wife in joint fee and life- 
rent, in further security of the anpuities, and he 
bought lands in Scotland, but took the titles to himself 
and his heirs alone, and he died : — Held, (rererfiong 
the judgment of the Court of Session,) that the an- 
nuity constituted a proper burden oh the Jamaica 
estate, but, not on the Scotch estate, and that a 
party taking the former under a testamentary deed, 
had no relief against the heir succeeding to the estate 
in Scotland ; Ogilvie, May 22, 1826, 2 W. S. 214. 

Held a sufficient rational cause to support a bond 
granted by a husband from challenge, as contra 
fidem iabularum nuptialium^ that its object was 
to restore to one of his wife^s two daughters, by a 
former husband, a share of their father^s property 
left by one of them to her mother, by a testament 
executed in nunority,-^— this property having been 
changed from heritable to moveable, by the act of 
a fector loco tutoris^ assigning it to the mother for 
a sum of money, and the husband having afterwards 
accepted the office of curator to his surviving step* 
daughter, and as such discharged the fector and 
uplifted the amount in his hands belonging to both 
daughters ; Colquhoun, June 9, 1826, 4 S. I>. 692, 
and May 28, 1828, 6 S. D. 876. 

A contract of separation and provision, whereby a 
husband bound himself to pay to his wife, during her 
life and separation, an annuity of ^30, in conisidera- 
tion of which she renounced all legal claims against 
him : — Held not effectual to bar her from claiming 
her legal provisions at his death, the amount not being 



ctlli^Ldtam ol ttw IM* ol Engl 

Miliiii 

■ 6105 044 323 496 



«s/Tir LAW Lmm 



/ 



/ 



/ 



/ 




